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110th Session Judgment No. 2985

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr Y. P. agaitist European
Organisation for the Safety of Air Navigation (Ecootrol Agency) on
18 February 2009, the Agency’s reply of 5 June, cbmplainant’s
rejoinder of 7 August and Eurocontrol’'s surrejoindé 6 November
20009;

Considering the applications to intervene filed\Mbgssrs Hans De
Smet, Gino Goossens, Francis Menten and Johnny rianeand the
letters of 5 November and 16 December 2009 in wileh Agency
stated that it had no objection to these applicatio

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is a Belgian national born in 198® worked
for the Belgian Air Force and was affiliated to &I@an statutory
pension scheme — th@effice national des pension(®©NP) — before
being recruited by the Agency on 16 October 1992. bécame
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established in April 1993 and is currently assigtethe Central Flow
Management Unit (CFMU) in Brussels.

At the beginning of the nineties, under Article d2Annex IV to
the Staff Regulations governing officials of ther&zontrol Agency
and Article 5 of Rule of Application No. 28 of ti#taff Regulations,
which sets out the arrangements for implementiegstiid Article 12,
officials were entitled to request the transfethadir acquired pension
rights to the Eurocontrol pension scheme withinmsbnths of the date
of their establishment, if the regulations or tleatcact to which they
had been subject in their previous post so allowdsk pensionable
years to be credited were then calculated by neerdo their basic
salary at that date. As some officials were unablapply within the
prescribed period, it proved necessary to reopeés dpplication
period. To this end, “[e]xceptional temporary pgiwns having the
force of service regulations” were adopted. Theyemgublished in
Office Notice No. 11/91 of 27 June 1991 and becafifective as of
1 January 1991. Article 2 of these provisions s$éfmd that an
established official could request the transferhf pension rights
“within six months of the effective date of the ifaprovisions or of
the date on which such a transfer [would be] resdepossible,
whichever [was] later”. If transfer was not yetoalled under the
contract and regulations governing their previowstpthe persons
concerned could either submit an application asakegsiard, or
await the date on which the transfer would becorossible. On
8 September 1993 the complainant applied, as ajsafé, for the
transfer of the pension rights which he had acguivith the ONP.

The law regulating the transfer of pension rightstween
Belgian pension schemes and those of instituti@avemed by public
international law was adopted on 10 February 2088thin the
meaning of this law, the term “institution” refedrdo “Community
institutions and bodies placed on the same foaBithese institutions
for the purposes of applying the staff regulatigaserning officials
and other servants of the European Communities” @ndertain
organisations devoted to furthering the Communitiegerests.
Article 3, paragraph 2, of this law stated, howeveat a royal decree
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could extend the application of its provisions tihes institutions
governed by public international law. This law eatkinto force on
1 January 2002 pursuant to its Article 29.

Information Note to Staff No. 1.05/06 of 27 ApriD@5 announced
a reform of the Eurocontrol pension system whicls wedlected in the
establishment of a pension fund. The new provisiohshe Staff
Regulations concerning pensions, which were broughthe staff's
attention by Office Notice No. 11/05 of 20 June 20@ok effect on 1
July 2005. The new version of Article 12, paragrapbf Annex IV to
the Staff Regulations provided that pensionable rsyeahould
henceforth be calculated by reference to the alfici“basic salary,
age and exchange rate at the date of applicatiom ti@nsfer”.

The royal decree bringing Eurocontrol within thepe of the law
of 10 February 2003 was issued on 25 April 2007 antkred into
force on 1 June 2007. It stipulated inter alia tbHicials who had
become established before 1 June 2007 should subaeiit transfer
application to the ONP within six months of thateda

On 31 May 2007 the Agency published the new versibn
Rule of Application No. 28 in Office Notice No. 20/. Pursuant to
Article 12, new paragraph 1, of Annex IV to the fSfRegulations,
Article 7, paragraph 2, of the aforementioned prtevided that, for the
purpose of calculating the number of pensionabis/& be credited,
the amount of the annual basic salary was thahef‘date on which
[the] transfer application [was] received”. Howevender the terms of
paragraph 4 of the above-mentioned notice, officiatho had
submitted a request for the transfer of their pemsights and whose
contract or employment scheme allowed such trank&fore the
date of publication of the notice “[would] be sutijgo the former
provisions of Article 12 of Annex IV to the StaffeBulations [...]
(application of the basic salary, age and exchaage at the date of
establishment)” in cases where the application beeh submitted to
Eurocontrol. Information Note to Staff No. 1.07/@5 the transfer of
pension rights between Belgian pension schemestren&urocontrol
pension scheme was also published on 31 May 200@exAIA to this
note contained the transfer application form. Qjude the staff was
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informed that applications for the transfer of pensights acquired
with a Belgian pension scheme, which had been dtdunbefore
1 June 2007, would be regarded as premature.

On 7 August 2007 the complainant again requestedramsfer of
his pension rights. By a memorandum of 25 April20@ was sent an
estimate of the number of pensionable years whichldvbe credited
to him, calculated on the basis of the revised igions. Although he
agreed to the transfer, he lodged an internal caimipbn 14 July 2008
in which he contended that, since he had submgiedapplication
as a safeguard in 1993, he had an acquired righietwfit from
the provisions in force at that time. On 8 Septen®@08 he was
informed of the actual number of pensionable yedrs&h would be
credited to him. On 14 October he submitted anotimernal
complaint similar to the previous one, to challetigis decision. The
first internal complaint was referred to the Jol@bmmittee for
Disputes, which issued its opinion on 12 Novembero of the
Committee’s members recommended that the intermahptaint
should be allowed, while the other two recommendsddismissal
on the grounds that it was unfounded. By a memanandf
20 November 2008, which constitutes the impugnedisa®m, the
Director General informed the complainant that laal ldecided to
dismiss his internal complaint.

B. The complainant explains that the present versiohrticle 12 of
Annex IV to the Staff Regulations stipulates thahgionable years are
calculated by taking into account the official’slmasalary, age and the
exchange rate at the date of the application foamasfer, whereas in
the previous version the date of establishment vteden as the
reference point. He emphasises that the new maihadlculation is
less favourable than the previous one, becauseeifbaisic salary —
which, together with the annual rate of pensiolrigccumulation,
serves as the divisor — is higher at the time wdreofficial submits his
transfer application than at the date on which deame established,
the number of pensionable years credited is loWeradds that in his
case the loss suffered is particularly great simeevas established in
1993.
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Relying on the terms of Office Notice No. 20/07e tomplainant
argues that officials who submitted an applicates a safeguard
in accordance with the office notice of 27 June 119fhve been
unjustifiably denied the benefit of the former pmens of Article 12
of Annex IV to the Staff Regulations, despite thetfthat they
followed Eurocontrol's instructions at the time. eTttomplainant
considers that, since he requested the transfhisgiension rights in
September 1993, he has an acquired right to haweapplication
processed on the basis of the more favourable thigswere then in
force. In his opinion, this application is “perfgevalid” and cannot be
unilaterally deprived of legal effect without bréatg the terms of the
above-mentioned office notice. He submits thatgheciples of non-
retroactivity, equal treatment and patere legem quam ipse fecisti
have been infringed and he adds that the “genenyl of care and
good faith” that an organisation owes to its skaf§ not been respected
in this case. He further considers that, if it weerée held that the new
rules did apply to him, the pensionable years toctmslited to him
should have been determined by reference to the afahis initial
transfer application of 8 September 1993, and mat of his renewed
application of 7 August 2007.

The complainant asks the Tribunal to set asideddwmsions of
25 April, 8 September and 20 November 2008 andirtd fhat his
application of 8 September 1993 is “valid”. He a#=ks the Tribunal
to find that he must be given the benefit of théegugoverning
transfers of pension rights in force on 8 Septenil®93 and to order
the Agency to recalculate his pension using thesruh force on
that date, with a penalty for default or, subsitjarto order it to
recalculate his pension “according to the rulediegiple after 2005,
on the basis of his basic salary, his age and xibbamge rate as at
the date of his initial transfer application, wihpenalty for default.
Lastly, he requests an award of costs in the amafuniD00 euros.

C. In its reply Eurocontrol submits that the complaits claim to
benefit from the provisions in force in 1993 is é@d@®n the erroneous
assumption that employment conditions must reméiozén as they
were on the date of recruitment, save when theyirapgoved”. It
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acknowledges that the pension rights acquired ey dbmplainant
would have been transferred on more advantageaus i€the former
rules had been applied to him, and in this conardti annexes to its
submissions a comparative table showing the positith regard to
the complainant’s pension rights before and afterimplementation
of the new version of Rule of Application No. 28wkver, it explains
that the amendments made to this rule and to Arfi2l of Annex IV to
the Staff Regulations are “legitimate and lawfld&cause the pension
scheme reform of 2005 entailed a “radical alterdtim its funding
method.

In the Agency’s opinion, by submitting a transfesplcation
as a safeguard, officials were simply protectingntkelves from
the time bar which they might subsequently haveedadt argues
that there is no reason to apply the rules in famgl 2005 to the
complainant, because at that time he was not emtith transfer the
pension rights he had acquired in Belgium. Offiialho submitted
an application before 31 May 2007 but after thectmion of a
transfer agreement are not in the same situatiaghas® who, like the
complainant, lodged an application as a safeguafdré that date in
the absence of a transfer agreement. That is wégethwo categories
of officials have been treated differently.

D. In his rejoinder the complainant informs the Tribunhat his
second internal complaint has been considereddydint Committee
for Disputes and dismissed by a memorandum of 2&& A009. He
asks the Tribunal to set aside this decision ak wel

On the merits, he presses his pleas. He pointstlmait the
comparative table which the Agency annexed toulsrassions shows
that his financial injury is sizeable. He considdrat the completely
unsubstantiated budgetary explanations furnishethéyOrganisation
do not justify its breaches of the principles oh#etroactivity, equal
treatment and good faith. In connection with thgela he underlines
that, although the reform of the pension schemé& mace in 2005,
Office Notice No. 20/07 was not published until & of the entry
into force of the royal decree of 25 April 2007. tdover, he draws
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attention to the fact that the office notice of
27 June 1991 did not by any means limit the eféécan application
made as a safeguard to protection against th@figkime bar.

E. In its surrejoinder the Agency maintains its pasitilt holds that
the office notice of 27 June 1991 was devoid of suggestion that it
undertook to transfer pension rights on the coongiin force at the
time.

CONSIDERATIONS

1. Under Article 12 of Annex IV to the Staff Regulai® an
official who enters the service of Eurocontrol igtitted to have paid
to the Agency the updated capital value of the ipanights acquired by
him by virtue of his previous activities, “if thegulations or the contract
to which he was subject in his previous post sonll

Rule of Application No. 28 sets out the arrangemefdr
implementing this article and, in particular, thdes for determining
the number of pensionable years to be creditechén Eurocontrol
scheme in respect of pension rights transferred inother scheme.

2. The original version of these texts stipulated tpahsion
rights had to be transferred when the official Ineeastablished. Thus,
an official could exercise his/her right to makelswa transfer only
within six months of the date of establishment, #mel pensionable
years credited to him/her were calculated by refezao his/her basic
salary at that date.

3. According to the above-mentioned terms of Articl2 df
Annex IV to the Staff Regulations, the possibildy effecting such
a transfer from a national pension scheme was ctutgjghe existence
of provisions authorising this transfer in the om#él law of
Eurocontrol Member States. However, the adoptionlasfs and
regulations to this effect has taken place so giiguhat, to date,
some States have still not passed such legislation.
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4. In Belgium, the host country of Eurocontrol’'s Headdgers
and the country of origin of many of the Agency'ffiaials, the
negotiations preceding the adoption of nationaislation permitting
the transfer of pension rights proved to be lond arduous. Indeed,
they gave rise to complaints before the Tribunalctvhwere partly
aimed at obtaining redress in respect of the Ageraileged failure to
show due diligence in the negotiations. These camfd were
dismissed by Judgment 2204.

In the end it was not until 1 June 2007 that suandfers
became possible by virtue of the entry into for€e eoyal decree of
25 April 2007 which, as from 1 June 2007, broughtd€ontrol within
the scope of a Belgian law of 10 February 2003 tvhiad already
authorised this kind of transfer for officials ohet European
Communities.

5. The complainant, who joined Eurocontrol on 16 Oetob
1992 and became established on 16 April 1993, readqusly worked
for the Belgian Air Force. This employment had dedbhim to
acquire pension rights with the Belgi@ffice national des pensions
On 7 August 2007 he therefore requested the trankthese rights to
the  Agency’'s pension scheme, as Information Note
to Staff No. 1.07/05 of 31 May 2007 had invitedioiils to do, if they
wished to take advantage of this arrangement.

6. However, during the above-mentioned negotiationgo t
series of events had taken place, which are ofcpéat relevance to
this dispute.

(@ On 17 June 1991 the Permanent Commission afcBatrol,
acting out of consideration for officials who hadt rsubmitted their
application for the transfer of pension rights wittsix months of
becoming established or, above all, who had beeblanto do so
because such transfers had not yet been authduyst legislation of
their country of origin, adopted “[e]xceptional tpamary provisions
having the force of service regulations” to exentpe persons
concerned from the time bar. These provisions, lwhigere
subsequently incorporated into the Staff Regulatias Appendix llla,
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specified that requests could be submitted witlixansonths of the
effective date of the provisions or, in the caseffitials who in their
previous post had been subject to regulations ardontract which did
not permit such a transfer, of the date on whiathsutransfer became
possible.

Office Notice No. 11/91 of 27 June 1991, in whible provisions
in question were published, explained inter aliat,thn the case of
officials who were as yet unable to benefit frotnaasfer owing to the
contract or regulations governing their previousstpd[a]pplication
may, as a safeguard, be made [...], or the date achwihe transfer
becomes possible can be awaited”.

The possibility of submitting such an applicatio® & safeguard
was likely to be of particular interest to offigalvho had acquired
rights under Belgian pension schemes, since on &1 191 Belgium
had adopted a law, the specific purpose of which wwaauthorise the
transfer of these pension rights to “institutiorsverned by public
international law”, and bringing Eurocontrol offi$ within its scope
was contemplated at the time.

Pursuant to this office notice, the complainantnsied his first
application for a transfer on 8 September 1993.

However, the arrangements foreseen under the la&loMay
1991, which were based on a legal subrogation nmesfarather than
on the transfer of the actuarial equivalent or iyeurchase value of
pension rights, were deemed to be financially tegadivantageous
by Eurocontrol. The Agency consequently refusedcéoclude an
agreement with Belgium on that basis, with the ltebiat Eurocontrol
officials could not benefit from the above-mentidiaw and, as stated
above, they had to wait until 1 June 2007 befolmedame possible to
transfer their pension rights.

(b) In the meantime, the Permanent Commission ob&antrol
had adopted a radical reform of the Agency's pensicheme that
became effective as of 1 July 2005. The numeroussores forming
part of this reform, which was aimed at restorifge tscheme’s
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financial viability and which the Tribunal found tbe lawful in
Judgment 2633, included an amendment of the abe&rdiomed
Article 12 of Annex IV to the Staff Regulations.

Under the new version of this Article 12, the numbe
pensionable years credited to an official who tiemed his pension
rights acquired with another scheme was no longdcutated by
reference to the officer’s basic salary at the adthis establishment,
but by reference to his basic salary at the datehief transfer
application and to his age and the exchange rdteae on that date.

This amendment, which echoed that made in 2004 Hzy t
European Communities to similar provisions on thedfer of pension
rights in the Staff Regulations governing their owfficials, placed the
Agency’s officials in a less advantageous posittban they had
enjoyed under the original texts. The mathematioahula used to
determine the number of pensionable years takenaotount in the
Eurocontrol scheme, and the fact that the persamcerned had
generally become established long before it begamssible for them
to transfer their pension rights, meant that thenlmer of pensionable
years which would henceforth be credited to thems waten
considerably smaller.

The new version of Rule of Application No. 28, winigave effect
to this amendment of the Staff Regulations and whias drafted with
some delay, was published in Office Notice No. Z0dh 31 May
2007, on the eve of the entry into force of theatajecree authorising
the transfer of pension rights acquired under Belgichemes. The
office notice explained that officials who, befat® date of publication,
had submitted a transfer request and whose previousract or
employment scheme had allowed such transfer, wdéeadsubject
to the former provisions of Article 12 of Annex It6 the Staff
Regulations.

7. The complainant, who was not in that situation &inc
he could apply for the transfer of his pension tgghnly as from
1 June 2007, had pensionable years credited torhaocordance with
the new provisions of Article 12 and Rule of Applion No. 28.

10
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As he nevertheless considered that he was entgleénefit from
the more favourable provisions previously in foree,lodged internal
complaints in accordance with the procedure sé¢h fior Article 92 of
the Staff Regulations against the decisions by itlee Director
General had determined those pensionable yeass,afir an estimate
then as a final figure.

The Joint Committee for Disputes issued a dividgthion on
each of these decisions. The Director General, woing with the
opinion of two members of this body who held thatse decisions
were lawful, then dismissed the complainant’s m&d&complaints.

8. The complainant is now impugning all these decision
concerning him.

Four applications to intervene have been submitigdother
officials.

9. Unlike the other Eurocontrol officials who have efil
complaints against similar decisions, which are thbject of
Judgment 2986 also delivered this day, the comgtdidoes not argue
that, generally speaking, the Agency was obligediltow officials
who had been unable to apply for the transfer eirtpension rights
before 1 June 2007 to benefit from the provisiohghe former Staff
Regulations and Rules of Application.

10. He asserts only that, as far as he is concernethuid claim
this advantage because he had submitted a tramgfdication as a
safeguard before the provisions in question werenaled, on the basis
of the above-mentioned office notice of 27 Junel199

Thus, his main claim is that the pensionable yesgdited to him
should be recalculated in accordance with the promnsg in force at
that date, by reference to his basic salary atddate on which he
became established, that is to say on 16 April 1993

11. He further argues that, even if the new provisiomse in
fact applicable to him, with the result that hiswgien should indeed
have been calculated by reference to his basicysatathe date of his

11
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application for the transfer, the impugned decisiaare no less
unlawful, because the application to be taken &uwount was not that
submitted after 1 June 2007, but that which hedieeshdy made as a
safeguard pursuant to the office notice of 27 98

He therefore requests subsidiarily that his peradin years be
recalculated by reference to his basic salary giedamd the exchange
rate at the date of this first application, i.e.808eptember 1993.

12. As stated earlier, the purpose of the office notit@7 June
1991 was to publish and explain the arrangememtsiiplementing
the provisions of the Staff Regulations adopted 6idune of the same
year which, without altering the condition that tloaly officials
eligible for a transfer of pension rights were #osho, in their
previous post, were subject to a contract or talegmns which so
allowed, authorised those who did not meet theséitions to submit
their application within six months of the date which this transfer
became possible.

The office notice also specified with reference ttee said
provisions that these persons did not necessaale o await the
entry into force of national laws authorising suzhransfer before
submitting their application, but that they could sb forthwith “as a
safeguard”.

13. It was plain from the instructions in this noti¢et a transfer
application thus submitted in advance would be negh by the
Agency as having been validly filed, and not asratire. This would
prevent the application from subsequently becortimg-barred if, for
example, the person concerned did not confirm tliwisix months of
the date on which the transfer became possible.

14. However, these instructions did not give the person
concerned the right to have this application exaahjrwhen the time
came, in the light of applicable Staff Regulatiamsl relevant Rules of
Application in force on the date on which it wadded.

12
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15. As the Tribunal stated in Judgment 2459, under 19, a
administrative authority, when dealing with a claimust generally
base itself on the provisions in force at the titriakes its decision and
not on those in force at the time the claim wagsttbd. Only where
this approach is clearly excluded by the new proms or where it
would result in a breach of the requirements ofgheciples of good
faith, the non-retroactivity of administrative dsiohs and the
protection of acquired rights, will the above rata apply.

16. In the instant case, the new provisions of Artic®eof Annex

IV to the Staff Regulations and Rule of Applicatido. 28 provide no
indication whatsoever that they were intended tovecoonly

applications submitted after their entry into ford&oth the actual
terms of these provisions and the circumstanceshich they were
adopted show, on the contrary, that it was thetin@as’ intention that
they should apply to officials who had previouslgebh unable to
obtain the transfer of their pension rights.

17. The principles of good faith, non-retroactivity artte
protection of acquired rights would have been UWredconly if the
office notice of 27 June 1991 had stipulated tharidfer applications
submitted as a safeguard pursuant to that noticgdwo due course be
examined in the light of the texts in force on ttee on which they
were filed. Contrary to the complainant’s submissio no such
inference may be drawn, even implicitly, from tkents of this notice.
The mere fact of authorising Agency officials tdosut an application
before the condition permitting its granting wastneeuld not be
construed as an undertaking that, once this olestlisappeared, the
application in question would be considered withgegard to
subsequent developments in the legal frameworkrgawg pensions.

18. It follows that the complainant has no grounds ¢émtend
that the Agency breached its duty to honour a pgemihich it had
made to him, that it disregarded the principléwpatere legem quam
ipse fecisti or that it violated the principle of the non-w&ctivity of

13
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administrative decisions. Indeed, since the termisth® above-
mentioned office notice did not have the meanirgibsd to them by
the complainant as regards the legal rules goveriiis transfer
application, Eurocontrol was entitled to decidetbis application in
the light of the new provisions without breakingyapromises, or
breaching a general rule which it had itself definer retroactively
altering a pre-existent legal situation.

19. Nor has the complainant any grounds for submittimgt
Eurocontrol breached the principle of equal treatimsy specifying
that officials who had submitted a transfer appiica before the
amendment of Rule of Application No. 28 would béjsat to different
rules according to whether or not transfer had lssible when the
application was lodged. Consistent precedent h#saitthis principle
merely requires that persons in like situationdrbated alike (see, for
example, Judgments 2313, under 5, or 2602, undeiT& is plainly
not the case of the officials in the two categoiteguestion here, since
their situation with regard to the rules to be #mapldiffered in one
essential respect.

20. Lastly, it is not correct to say that the Agencylei@ to
comply with the requirements of the principle ofodofaith and
breached its duty of care towards its officials pyblishing the
amended version of Rule of Application No. 28 jhsefore the entry
into force on 1 June 2007 of the royal decree pgéngithe transfer of
pension rights acquired with Belgian pension scleiéhile it would
certainly have been advisable to have draftedamendment sooner,
from a legal point of view it simply gave effect e new version of
Article 12 of Annex IV to the Staff Regulations, iwh had been in
force since 1 July 2005. In itself, the amendmeidt bt therefore
deprive the persons concerned of any legal rigid, tae duty of care
which an international organisation owes to itsoidfs obviously does
not mean that, as a matter of principle, it shabdtain from making
them subject to rules which are unfavourable toithe

14
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21. These considerations lead to the conclusion tha th
pensionable years credited to the complainant weoerectly
determined, in accordance with the new provisignglieable at the
date of the disputed decisions, by reference tdésec salary received
by him at the date of his transfer application aod at the date on
which he was established.

22. However, the Tribunal must draw attention to thet fhat the
transfer application to be taken into account fos purpose was not
that filed by the complainant after 1 June 2007, lagt he rightly
submits, that which he initially lodged pursuanthe office notice of
27 June 1991.

23. By specifying that officials for whom a transfer pénsion
rights was not yet possible were nevertheless agdtto apply for
such a transfer as a safeguard, this office natgsf gave those
officials the guarantee that such applications woloé regarded as
valid. For this reason, “the date of application fotransfer” which
must serve as the reference point for determiriegoensionable years
to be credited to them, according to the new varsibArticle 12 of
Annex IV to the Staff Regulations, can only be tbhthe application
thus made. By considering, when this transfer fiinécame possible
for persons holding pension rights with Belgian esoks, that the
applications submitted by some of them under thisngement would
not be taken into account and that the referentewlauld be that of a
new application which they would have to make, Algency therefore
disregarded the legal effects of their initial apgion.

24. Admittedly, the office notice of 27 June 1991, whos
essential purpose was, as stated earlier, to protiédals against any
risk of a time bar, was adopted at a time whenstiiessequent legal
consequences of these transfer applications suahéts a safeguard
could not be foreseen. However, since Eurocontcokepted at the

15
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outset the validity of applications filed in thesgcumstances, the
requirements of the principles of good faith, th@-metroactivity of

administrative decisions and the protection of &eglurights resulting
from definitively established legal situations prated the Agency
from thereafter refusing to give full effect to sieeapplications.

25. The Tribunal further notes that there was no timat Ifor
presenting applications under the office notic 6fJune 1991. Since
their submission was not subject to any expreseg timit, which
would indeed have been fairly nonsensical given i applications
were to be made in order to safeguard a right whidht arise at a
later date, there was nothing to prevent officfaten submitting such
applications up until the entry into force on 1 d@®07 of provisions
rendering possible the transfer of pension rightpued with Belgian
pension schemes.

26. It follows that the impugned decisions must beasate.

27. The case shall be referred back to the Agencyderahat, as
the complainant requests subsidiarily, it determine pensionable
years to be credited to him by reference to hischssdary, his age and
the exchange rate in force at the date of hisain@pplication for the
transfer of pension rights, i.e. on 8 Septembef3199

28. The interveners, who also presented transfer agifits as a
safeguard pursuant to the office notice of 27 JL@@1, are thus in a
similar legal situation to that of the complainafiey must therefore
be granted the benefit of the rights recognisethtsyjjudgment.

29. The complainant has requested that the order todgatrol
to recalculate the pensionable years creditednol@ accompanied by
a penalty for default. In the absence of any greuiod doubting that
the Agency will execute this judgment in good faidimd with
diligence, as is its duty since it has recogniskd fribunal’s
jurisdiction, there is no reason to order suchraafig.
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30. Since the complainant partially succeeds, he igleshtto
costs, which the Tribunal sets at 4,000 euros.

DECISION
For the above reasons,

1. The decisions of the Director General of Eurocdrdeiermining
pensionable years which have been impugned bydmplainant,
and those dismissing his internal complaints, ataside.

2. The case shall be referred back to the Agency derothat the
pensionable years in question be determined by nie¢hod
prescribed in consideration 27, above.

3. The interveners shall likewise enjoy the rightsabkshed in
respect of the complainant by this judgment.

4. The Agency shall pay the complainant costs in theunt of
4,000 euros.

5. All other claims are dismissed.

In witness of this judgment, adopted on 11 Novemi2€ro,
Mr Seydou Ba, Vice-President of the Tribunal, Ma@e Rouiller,
Judge, and Mr Patrick Frydman, Judge, sign belewjaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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