Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2980

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms T. N.-F. agsi the
Preparatory Commission for the Comprehensive Nudieat-Ban
Treaty Organization (CTBTO PrepCom) on 5 May 20Q0Be
Commission’s reply of 22 June, the complainant'§oineler of
11 September and the Commission’s surrejoindef @&ober 2009;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;
Having examined the written submissions;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Kenyan national born in 1960ne€od

the Commission’s Provisional Technical Secretar{atereinafter
“the Secretariat”’) on 1 December 2000 as an Assodimalyst, at
grade P-2, in the International Data Centre Divisider initial three-
year fixed-term appointment was extended twice,afqreriod of two
years each time, and was due to expire on 28 Nose@d07, by
which time she would have accumulated a total eésg/ears’ service
in the Secretariat.

By Administrative Directive No. 20 (Rev.2) of 8 yul999 the
Commission introduced a seven-year tenure policighvis described
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in detail in Judgment 2690, under A, and in Judgn23i63 in which
the complainant was an intervener. Part of the esystfor
implementing that policy is set out in a Note fradhe Executive
Secretary of 19 September 2005, the terms of wihite incorporated
into the complainant’s contract by means of a rithat she signed on
11 October 2005. According to that system, appraxiéty one year
before the expiry of a contract taking the periddservice of a staff
member to seven years or more, the staff membessip advertised
in parallel to considering the possibility of arcegtional extension for
the incumbent. A Personnel Advisory Panel is setaumterview the
shortlisted candidates and another Panel, comprifethe same
members, assesses the possibility of granting eaeptonal extension
to the incumbent. Once all interviews have beenduoted, the
division director submits a proposal on possiblppintment of the
incumbent. The members of the Panels hold “a unigeeting” in
order to consider whether the incumbent providesrmsal expertise or
memory to the Secretariat and should therefore tntgd an
exceptional extension, or whether the post shoaldffered to one of
the interviewed candidates. They then make a recardation to the
Executive Secretary. In a memorandum accompanyiagNote, the
Executive Secretary underlined that the possiedifior an incumbent
to gain an exceptional extension would be judgesirsg what the
general job market could offer.

On 19 October 2006 a vacancy announcement wasdisisue
respect of the complainant’s post. The Executiver&ary appointed
the members of the Personnel Advisory Panels oReXBuary 2007.
They met on 21 March in order to assess the outairtiee interviews
of the candidates and the possibility of granting exceptional
extension of the complainant’s appointment. Howgleppeared that
not all the shortlisted candidates had been irdered by the same
panel; two candidates, who were on the Commissimster, had been
added to the list of shortlisted candidates  after
the initial round of interviews had been conducteden though
they had been interviewed by a different panel.c&ithe Note of
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19 September 2005 provides that all candidateslétmuinterviewed
by the same panel, the Personnel Advisory Panglsumdd the
meeting.

The complainant's director notified the Personnekcti®n on
23 May 2007 that he could not identify an overridjastification for
an exception because of the need to retain esseniertise or
memory. Consequently, he did not recommend an ¢&roep
extension of the complainant’s appointment. On 284007, after all
the candidates had been interviewed by the same,ghe Personnel
Advisory Panels reconvened. They assessed the roatoof the
interview results and the possibility of grantingn @&xceptional
extension to the complainant due to the need tairregssential
expertise or memory. In their report of 25 May thembers of the
Personnel Advisory Panels unanimously held thatinigaconsidered
the interview results, the supporting documentationthe external
candidates and on the complainant as well as tvisiah director’s
proposal, they supported the latter's recommenddbooffer the post
to one of the external candidates.

By a memorandum of 26 May 2007 the complainantinasmed
that the Executive Secretary had decided that theras
no basis for granting her an exceptional extenah that her fixed-
term appointment would therefore not be extendeche its expiry
date of 28 November 2007. The complainant requestediew of that
decision on 23 July 2007, but by a letter of 13 éatgthe Executive
Secretary maintained it. She filed an appeal with doint Appeals
Panel on 7 September and amended her statemergpetlaon 9
October; she challenged the decision not to grantaim exceptional
extension on the grounds that the Note from thec&kee Secretary of
19 September 2005 was unlawful and that the proeeghgarding the
interviews was flawed. She separated from service
28 November 2007.

In the meantime, on 25 October 2007, the complaifiled an
application to intervene in the case leading togdueht 2763. In that
judgment the Tribunal ruled that, to the extent the complaint was
dismissed, the application to intervene must aksaibmissed. To the
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extent that the complaint was allowed, there wathing to suggest
that she was in the same position in fact and wm 4 the then
complainant. It followed that her application totervene was
dismissed.

In its report of 23 January 2009 the Joint Appé&xsael held that
the practice of adding candidates from the rodter ¢he interviews of
the shortlisted candidates had been conducted wasnsistent
with the wording of Administrative Directive No. ZRev.2) and with
the spirit of the recruitment process as set outhm Directive. It
considered that the recruitment process had toobewled in order
to ensure fairness and transparency. In its vidw, fact that the
members of the Personnel Advisory Panels had metvonseparate
occasions could give rise to the impression that ittumbent had
been assessed twice against the general markethwhias not
foreseen either by Administrative Directive No. @ev.2) or by the
Note of 19 September 2005. The proper procedurddatave been to
re-advertise the position after the first roundimerviews had not
produced a suitable candidate. The Joint AppealselPtherefore
concluded that the recruitment process was flawebracommended
that the decision not to grant the complainant>aegtional extension
be set aside and that she be awarded material éanitagan amount
equivalent to nine months’ salary and allowanaess kny amount she
had earned in the first nine months following heparation from
service. It rejected her request for moral damages.

By a letter of 23 February 2009 the Executive Sacyenotified
the complainant that, with the exception of itsdfing regarding
her claim for moral damages, he had decided noertdorse the
Joint Appeals Panel’'s recommendations. In his vithe, delivery of
Judgment 2763 in which the complainant was anveter rendered
her appeal irreceivable insofar as it breachedptiveiples of double
jeopardy andes judicata. On the merits, he considered that some of
the assumptions of the Joint Appeals Panel werdfestly fallacious,
particularly the assumption that once interviewd baen conducted in
respect of external candidates the Commission baight to continue
its effort to find a suitable candidate for the fposncerned, and the
assumption that candidates on the Commission’srase not part of
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the “general job market” within the meaning of thdote of
19 September 2005. That letter is the impugnedsibeci

B. The complainant submits that her complaint is reafgde and
that the principles of double jeopardy ared judicata do not apply,
contrary to the Executive Secretary’s statementthiea impugned
decision. She argues that the principle of doublepardy applies
in criminal matters or as a general principle ol & prevent
organisations from imposing on a staff member tvemgities for
the same disciplinary offence. The present casarlgleloes not fall
under these considerations. The complainant algoear that the
principle ofresjudicata does not apply since the cause of action in her
complaint differs from that under review in the geedings leading to
Judgment 2763. Indeed, the Tribunal dismissed Ipgdication to
intervene on the grounds that she was not in theessituation in
fact and in law as the complainant. She adds thdts submissions
to the Joint Appeals Panel, the Commission raisedlnjection to
receivability although it received the applicatitm intervene on or
about 30 October 2007, that is to say before edfits reply with the
Joint Appeals Panel on 10 December.

The complainant contends that, in failing to folla& own rules
with regard to the filling of the position of Assate Analyst, the
Commission acted in breach of its duty of goodhfaihd that, on this
ground, she should be awarded moral damages. Iviber, it was
against the principles of due process, equal treatnand fairness
to consider new candidates several months after fiisé round
of interviews had occurred. According to the Nofel® September
2005, the recruitment process must comply withisest1l and 2
of Administrative Directive No. 20 (Rev.2), whiclequire a once-
through process for testing the general job markkts, it may be
assumed that, once the closing date for receigppfications for a
vacant post has passed, the Personnel Sectiorescatit a first
screening of the applications and sends them talitision director,
who reviews them and draws up a shortlist of stet@andidates for
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interview. Then the Personnel Advisory Panels astabdished.
Interviews are conducted and the director of thesdin concerned
makes a proposal regarding the possibility of gngnan exceptional
extension to the incumbent. Once the Panels haetves the division
director’'s proposal, its members meet again to déeavhether to
recommend the incumbent for exceptional extensiot eecommend
a shortlisted candidate for the post. The compidisabmits that, in
substance, the Commission engaged in two sepasseiitment
exercises, which is contrary to the spirit of theowe-mentioned
Directive and Note. Indeed, after the initial rouoidinterviews that
yielded no qualified candidate, the Administratidentified two new
candidates from the roster without re-advertisihg fpost. These
individuals were interviewed by the Personnel AdwsPanel, which
had to reconvene to assess the merits of all
the candidates. The complainant points out that Tmidunal’s
case law prohibits organisations from giving coasidion to
applications submitted after the closing date d$jgecin the vacancy
announcement. According to the complainant, idginiif additional
candidates after the first round of interviews Ihaen conducted is
tantamount to allowing late applications.

She also alleges that the internal appeal procgediere tainted
by breach of due process insofar as the Administratvithheld
relevant documents without giving her reasons fongl so. She was
thus prevented from proving some of her allegatibmsaddition, the
Joint Appeals Panel requested clarification frone tBommission
regarding the reasons for the adjournment of tist fneeting of the
Personnel Advisory Panel and she should have besidpd with the
Commission’s supplemental submissions in that spe

The complainant asks the Tribunal to set aside ittgugned
decision and to award her material damages in auatequivalent to
the salary and benefits she would have earned ladcbntract
been extended for three years, plus interest. &t claims moral
damages in the amount of 25,000 euros and codiiseiramount of
10,000 euros.
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C. In its reply the Commission contends that the camplis
irreceivable under the principle ofes judicata given that the
complainant was an intervener in Judgment 2763clwlalso dealt
with a refusal to grant an exceptional extensioaggointment beyond
seven years of service. Also, it points out tha ghinciple against
double jeopardy prevents the Commission from beipgt
in jeopardy of defending itself more than once fine same
administrative decision. It explains that the caamunt informed the
Joint Appeals Panel on 4 January 2008 that shedkaitied not to
submit a rejoinder and that Judgment 2763 was a@feliy on 9 July
2008; consequently, the Commission could not haiged that issue
in the internal appeal proceedings leading to teegnt complaint.

The Commission stresses that, in accordance watffi Bégulation
4.4, a fixed-term appointment may be extended oewed at the
discretion of the Executive Secretary and that saichappointment
shall at no time be deemed to carry any expectatioor right to
extension or renewal. Consequently, the complaihadtno right to be
granted an extension, aadortiori an “exceptional extension” of her
fixed-term appointment beyond its expiry date. Thet that a staff
member has essential expertise or memory need#welfyecretariat is
an “indispensable condition” for him or her to bensidered for an
extension beyond the maximum period of serviceew€n years, but it
is not a “conclusive condition” that gives him or
her a right to such an extension. Indeed, the HikerSecretary
must also bear in mind the non-career nature ofGbmmission in
deciding to grant an extension; a condition thdaid down in Staff
Rule 4.4.01(c). It adds that paragraph 4.2 of Adshiative Directive
No. 20 (Rev.2) provides that exceptional extensiiradl be kept to an
absolute minimum compatible with the efficient ag@n of the
Secretariat.

The defendant rejects the allegation of breach aafdgfaith. It
explains that the essence of a fair recruitmentgs® lies in ensuring
that all candidates, including external ones armbd¢hwho may be
identified from the roster, are interviewed by arel the same panel
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before the director of the division concerned makés proposal
in respect of a possible exceptional extension haf incumbent’s
appointment. It is only subsequently that the membéthe Personnel
Advisory Panels meet in a joint session to recontmenlight of the
round of interviews and the information on the iméxent, whether the
latter  should be granted an exceptional extension
or whether one of the candidates interviewed shdudd offered
the position. It asserts that, in the case at hidnedprocedure described
above was followed in “all its essential and relgvaequential
particulars” and argues that the complainant’s rtisss to the
contrary are unsupported by the facts. In any ewkatperson selected
was not one of the candidates that the Adminisinaitilentified from
the roster on its own initiative during the recmsint process.

The Commission denies any breach of due proceskipixg
that the complainant’s request for documents wasi&as she asked
for “all documents” related to the decision noetdend her fixed-term
appointment beyond its expiry date. The Adminigtratdid provide
her with the documents which it considered, in gofaith,
to be relevant. It nevertheless acknowledges thatJoint Appeals
Panel had sought and received additional informatioom the
Administration as to the reasons why the PersoAulisory Panel
had met twice. The Commission concedes that thesentents should
have been forwarded to the complainant but arguesshe suffered no
injury given that, based on that information, ttwént) Appeals Panel
made findings adverse to the Commission.

D. In her rejoinder the complainant maintains her fl&he specifies
that she is not raising the same arguments as ttepseted by the
Tribunal in Judgment 2763.

She states that she has never claimed that sharhadtomatic
right to extension but rather that the Commissiad dot follow
the procedure laid down in the Note of 19 Septer@db@5 in deciding
not to extend her appointment. In her view, thé faat the defendant
did not follow that procedure prejudiced not onlgrhbut also
the external applicants who filed their applicatiom a timely
manner. She adds that, contrary to the requiren@@msiministrative
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Directive No. 20 (Rev.2), the two candidates sel@dtom the roster
were identified by the division director and not bty Personnel
Section.

E. Inits surrejoinder the Commission maintains itsifon in full. It

asserts that paragraph 1.8 of Administrative DivecNo. 20 (Rev.2)
does not provide that only the Personnel Sectioy ighentify suitable
candidates from the roster.

CONSIDERATIONS

1. The complainant joined the Provisional Technicatr8&riat
of the Commission under a three-year fixed-termtraah on 1
December 2000. After two successive extensionshmeiract was set
to expire on 28 November 2007.

2. Pursuant to Administrative Directive No. 20 (Revazid the
Note from the Executive Secretary of 19 Septembeb2setting out a
system for implementing the seven-year tenure ypolion
19 October 2006 a vacancy announcement for the ledmapt’'s
post was issued. On 22 February 2007 the Persddagtion sent
the Executive Secretary a memorandum it had redefvem the
complainant’s division director which contained thames of three
shortlisted candidates to be interviewed for theaglainant’s post. By
a memorandum dated 28 February 2007 the Executeerefary
appointed the members of the Personnel AdvisorgBan

3. The division director sent the Chief of Personredti®n two
memoranda dated 20 March 2007; in one he recomrdeadainst
offering the complainant an exceptional extensibhes contract, and
in the other he proposed that two candidates frbm roster of
previously interviewed applicants be added to therttist for the
complainant’s post. The memorandum regarding the ¢andidates
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was forwarded to the Executive Secretary for apgran 23 March
2007. Meanwhile, the Personnel Advisory Panelsane?l March and
adjourned because it then emerged that not altlistted candidates
had been interviewed by one and the same paneh Bgmorandum
dated 23 May 2007 to the Chief of Personnel Sectiwn division
director reiterated his recommendation not to gramtexceptional
extension of the complainant’s contract. The téxthe memorandum
was identical to that of 20 March.

4. The Chief of Personnel notified the complainant, dn
memorandum dated 26 May 2007, that the ExecutiveeS®my had
decided there was no basis for granting her anptixceto the seven-
year service limitation and that her fixed-term @pgment would
indeed expire on 28 November 2007 in accordance thi terms of
her contract. By a letter dated 13 August 2007Bkecutive Secretary
denied the complainant’'s request of 23 July foresiew of that
decision. On 7 September 2007 the complainant bbageappeal with
the Joint Appeals Panel requesting that the decisad to extend her
contract be set aside and on 25 October 2007 Igldesin application to
intervene in the case which led to Judgment 2763.

5. In a memorandum dated 23 January 2009 to the Hxecut
Secretary the Joint Appeals Panel recommended that:

“2.1 the decision be set aside not to grant thempdainant] an
exceptional extension of her appointment beyond déeen-year
limitation of service established by Administratiéective No. 20
(Rev.2) based on a procedural flaw. The Panel densil that
once the first round of interviews had not produeey suitable
candidate, the proper procedure would have beeaadvertise the
position. It would then have been open to the Adstriation, should
it have so wished, to add candidates from the érosts part of this
new recruitment process. The flaw was aggravatetheyfact that
the [Personnel Advisory Panel] met on two sepawteasions,
which could give rise to the impression, even ifisth
were erroneous, that the incumbent had been adsessee
against the general job market, which was not tmmseither by

10
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Administrative Directive No. 20 (Rev.2) or by theotd from the
Executive Secretary;

2.2 in view of the time that has elapsed, the [gamant] be paid
compensation for the material damage suffered,vatgrit to nine
month[s’] salary and allowances based on her &sig deducting

any amounts she earned in the first nine monthswolg separation
from service;

2.3 the request for moral damages be rejected; and

2.4 the [complainant] be paid for the costs ofdppeal upon production
of evidence of what the costs were.”

6. In a letter dated 23 February 2009, which is theisien
impugned before the Tribunal, the complainant wadifiad that
the Executive Secretary was maintaining his decism allow her
fixed-term appointment to expire on 28 November7200 that letter
the Executive Secretary considered that Judgmer@3,2%vhich
was delivered “on 9 July 2008, that is, subseqterthe closing of
pleadings relating to [the complainant’'s] Appeagndered [that]
Appeal irreceivable on two grounds, namely, thelation of the
principle of double jeopardy and the principle s judicata’
(original emphasis). Regarding the merits of theglainant’s appeal,
the Executive Secretary stated that the queriesedaby the Joint
Appeals Panel were essentially based on two intphtanifestly
fallacious assumptions, “namely (i) that once wiawvs have been
conducted in respect of external applicants foost,the Commission
has no right to continue its effort to find a gocandidate for the
post concerned, even if the Executive Secretaryndethat to be in
the best interest of the Commission; and (ii) tbamdidates on the
Commission’s roster do not form part of the ‘gehgad market’

within the meaning of the Executive Secretary’s Mesnmdum of
19 September 2005".

7. The complainant requests the Tribunal to: (a) se&teathe
impugned decision; (b) award material damages in aamount
equivalent to what she would have earned if heitrach had been
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extended for a period of three years, includingsaléries, allowances,
emoluments and entitlements, plus interest from dhtes; (c) award
25,000 euros in moral damages; and (d) award 102008s in costs
for the appeal before the Tribunal.

8. The complainant challenges the Commission’s cl&iat her
complaint is irreceivable on the basis s judicata and double
jeopardy. She submits that the Commission had aobertunity to
contest the receivability of her internal appealtloose grounds but as
it failed to do so, it cannot now claim that hepeal was rendered
irreceivable by the delivery of Judgment 2763, Wwhivas issued
approximately six months prior to the date on whtod Joint Appeals
Panel issued its report. She further submits tieptinciples of double
jeopardy andres judicata do not apply. So far as concerns
res judicata, she states that she is “alleging very differeadts in
her appeal to demonstrate a breach of procedures,that the
Commission considered late applications”, and that “foundation
[of] the claim in law” was different and not decidén the said
judgment. The complainant claims that there wascequural flaw,
that she was harmed materially by the loss of fiy@dunity to have
her contract extended, that the denial of her retgufer disclosure of
documents and information pertinent to her caselesher to moral
damages, and that she is entitled to a reasonalaled aof costs. She
further asks for oral hearings.

9. As the materials submitted by the parties are @sfit for the
Tribunal to reach an informed decision, the apfilbcafor an oral
hearing is denied. So far as regar@s judicata, the Commission
observes that the complainant intervened in the easich led to
Judgment 2763 while her internal appeal in respécthe present
matter was still pending. It contends that the gdsufor the current
complaint are the same as those put forward inapgiication to
intervene. It argues that it should not have t®défthe same decision
again. In that judgment the Tribunal held that:

“[tlo the extent that the present complaint is d&sed, the applications for
intervention must also be dismissed. To the extkat the complaint is
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allowed, there is nothing to suggest that the vaieers are in the same

position in fact and in law as the complainant. fdtlows that the

applications for intervention must be dismissed.”
The complaint presently before the Tribunal is awed to factual and
legal issues which are different from those decidedhat case. It
should be noted that the Tribunal rules on thesbasithe specific
claims against an administrative decision in ai@adr complaint,
which means that if an alleged flaw is found nobh&we existed, that is
not to say that the administrative decision waduhand that no flaw
exists which could be contested in a new complawthin the
established time limits. Accordingly, the Tribumejects the argument
based orres judicata. It also notes that the argument based on double
jeopardy has no relevance to these proceedings.

10. On the merits of the case, the complaint is foundteid the
Commission’s duty to consider all the factors -particular the non-
career nature of the Commission, the need for senliimitations
and rotation of staff while maintaining the effiocteoperation of the
Provisional Technical Secretariat — against thesipies need to retain
essential expertise or memory within the Secrdtafitaat can be done
either by granting an exceptional extension to acumbent staff
member, or by selecting a new candidate who fullfits requirements
of the post. While it is recognised that staff mensbon fixed-term
contracts have no right to extension, nor any rightexpect an
extension of their contracts, staff members do lsawveterest in being
considered for an exceptional extension against wtea general job
market has to offer. The process for consideratfomegulated by
the procedures set out by Administrative Directilee 20 (Rev.2) and
the Note from the Executive Secretary of 19 Sep&n@®05, which
provide the framework for the legal protection bé tstaff member’'s
interest as well as the needs of the Commissioa.pFfbcedures are set
out to guarantee the fairness and transparencyhefrécruitment
process and thereby to ensure equality of treatfoesatl candidates.

11. In the present case, as the Joint Appeals Paneldsttne
Commission did not comply with the proper proceduigiven that at

13
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the request of the division director, two candidaiere added to the
shortlist after the interviews and evaluation ohdidates from the
original shortlist — established in late Februa@@2 — had taken place
and after the division director had made his ihrg@ommendation not
to offer the complainant an exceptional extensibmer contract. It
appears that a pool of candidates must be conssliday the
Personnel Section as a result of the preselectliohahas to identify
“applications which obviously do not meet the reqoients set out
in the vacancy announcement” and “may include othedidates who
have been identified during earlier recruitmentcpsses”. This must
be done before the process of effective evaluatlmegins. To add
candidates to a shortlist after the evaluation ggedas begun does not
comply with the mandatory fairness and transparemdy the
recruitment process, and could have a prejudiffieteon the outcome
of the process as every evaluation is conditionedhb quantity and
quality of candidates to be evaluated. It coula dlave the effect of
appearing to have been done to satisfy improperaats, regardless of
whether or not one of the -candidates added at ar lat
date eventually succeeds. This interpretation efptoper sequence —
separate phases for identifying and then evaluatmglidates — is also
required by paragraphs 1.8 to 1.10 of Administeirective No. 20
(Rev.2) which provide:

“1.8 After the closing date of a vacancy announcemthe Personnel
Section will make a selection of those applicatiaisch obviously
do not meet the requirements set out in the vacanapuncement.
All applications will be sent to the division ditec concerned for
evaluation. The Personnel Section may include athedidates who
have been identified during earlier recruitmentcesses.

1.9 The selection process should include an imervwith the
candidates to be arranged through the Personngbielnterviews
may be confined to those candidates who appearete@dually
qualified for the post in order to provide a betbarsis for final
selection. References may be requested by the rifmis&ection.
For specific posts other means of selection maggy#ied such as
aptitude and typing tests.

1.10 The division director concerned shall prepameevaluation of all
candidates indicating to what extent they meetrdggirements of
the post. The evaluation must be based solely errgéhuirements

14
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embodied in the [Comprehensive Nuclear-Test-Banatyfe in

particular of securing the highest standards ofgssional expertise,
experience, efficiency, competence and integrithe Tevaluation
shall conclude with an overall rating, accordingtbe following

categories, and an indication of the division dives preference:

(a) Well qualified
(b) Qualified
(c) Not qualified.
The evaluation shall be submitted by the divisimeator concerned
to the Personnel Section. Due consideration stalbiken to the
applications from existing staff members.”

It also complies with the Note which states, ireveint part:

“The division director's proposal on possible reaippment of the
incumbent, as specified in section 3.2 of Admimithe Directive No. 20
(Rev.2) shall be made after all interviews havenbesnducted.”

12. For the above reasons, the impugned decision nmausteb
aside on the basis of the procedural flaw of addiagdidates to the
shortlist after the evaluation process had begunthat is enough to
vitiate the decision, the Tribunal finds it unnexay to examine the
complainant’s arguments regarding other allegesidla

13. The complainant requests material damages equivalen
to what she would have earned if her contract heeinbextended
for a period of three years, including all salariaiowances and
other benefits, plus interest. That claim must egated. There is
no certainty that the complainant’s appointment kyobave been
extended for three years even if proper proceduadsbeen observed.
The complainant is nevertheless entitled to comgués on the basis
that she lost a valuable opportunity to have hetrect considered for
an exceptional extension in accordance with Adrtraiive Directive
No. 20 (Rev.2). The Tribunal fixes that compensatio an amount
equivalent to nine months’ salary, allowances atherobenefits based
on the amount that she would have earned had Ip@irdment been
extended for nine months from 29 November 2007. Titileunal also
awards the complainant moral damages in the anmaiut®,000 euros
for the flawed decision as well as for the Comnais's serious breach
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of her right to access documents and informatiatinent to her case.
It finds, however, that the complainant has natldighed lack of good
faith on the part of the Commission. In this regamkcedent shows
that “[tlhe fact that the process was procedurdiiyved does not
support a finding of bad faith” (see Judgment 27@&3der 24) and,
accordingly, her claim for moral damages on thisugd is dismissed.
The complainant is entitled to 6,000 euros for €astated to her
complaint before the Tribunal.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The Commission shall pay the complainant an ameguotvalent
to nine months’ salary, allowances and other benbésed on the
amount that she would have earned had her appaihtbeen
extended for nine months from 29 November 2007.

3. It shall pay her 10,000 euros in moral damages.

4. It shall also pay her 6,000 euros in costs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 29 Oct&@fH0, Ms Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,

and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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