Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2976

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr L. R. K. agsi the
European Patent Organisation (EPO) on 7 Januar§ 2060 corrected
on 15 February, the EPO’s reply of 28 May, the campant's
rejoinder of 7 September and the Organisation’seginder of
17 December 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. In addition to its ordinary medical insurance, BeO has a long-
term care insurance which is intended, accordingrticle 83a of the
Service Regulations for Permanent Employees oEtivepean Patent
Office, “to provide a fixed amount of financial st to defray some
of the expenses incurred if an insured person’sraumy becomes
seriously impaired on a long-term basis and heetbez requires
help to carry out everyday activities”. Under paegdn 10 of the
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Implementing Rules to Article 83a, the fixed amouwit financial
support is provided in the form of a monthly bené&r which there
are three levels, depending on the degree of mgian long-term care.
The highest, level Ill, corresponds to 100 per cait the
monthly basic salary for grade C1, step 1. Theiéees of the Office
may, nevertheless, exceptionally grant a benefieeding level Il and
up to a maximum of 150 per cent of the referendargaCircular
No. 266 of 14 November 2001 specifies the critevidoe applied for
assessing the degree of reliance on long-term ichmetifying different
activities or abilities by reference to which these@ssment is to be
made.

The complainant, a British national born in 1948ingd the
European Patent Office, the EPO’s secretariat,9901 With effect
from 20 August 2006 he was granted the level Ihgkberm care
benefit in respect of his wife who suffers from qaate paralysis
below the arms.

On 23 February and 19 March 2007 the complainakedas
Van Breda — the insurance brokers responsible Her day-to-day
administration of the Collective Insurance Contreehcluded by the
EPO - to approve under the ordinary medical ingastheme the
purchase of certain care equipment items for hfe,wiamely ceiling
and immersion bath lifters and environmental cdreéguipment. Van
Breda replied that the request could not be apprdwecause the
equipment items in question did not qualify as opdeedic appliances
and were thus not covered by his insurance plarpoihted out,
however, that the benefit the complainant receiveder the long-term
care insurance could be used to cover the cosudfi gquipment.
Having received confirmation from the Office thatar’V Breda's
position was in line with the Organisation’s lortigrading practice, the
complainant lodged an internal appeal on 15 Jur@ 2ainst the
refusal to approve the purchase of the aforemesdicaguipment. He
argued in particular that the level Ill long-terrare benefit that he
received was sufficient to cover only half of thepenses associated
with his wife’s care. By a letter of 2 November Z0fe was informed
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that a Medical Committee had been convened, inrdaogce with

Article 89 et seq. of the Service Regulations, to give an opiniorcas
whether Van Breda'’s refusal of his request wasfijedtand whether
its definition of an “orthopaedic appliance” wasied from a medical
point of view.

Prior to that, on 14 May 2007, the complainant apglied for the
exceptional long-term care benefit provided foparagraph 10 of the
Implementing Rules to Article 83a. He asserted thatdegree of his
wife’'s reliance on long-term care exceeded thatuired under
Circular No. 266 for the granting of the long-tecare benefit at
level lll, and that he should therefore be grantesl said benefit at
the maximum level, i.e. 150 per cent of the montbdgic salary for
grade C1, step 1. On 20 June he submitted an ¢stishahe monthly
costs for his wife’'s care. The Office acknowledgedeipt of that
estimate and advised him that, if he wished to nmakequest under
Article 87 of the Service Regulations, which enabdenployees who
are in a particularly difficult situation, as a uddnter alia of serious or
protracted iliness, to receive loans or advancesshould provide a
breakdown of his monthly income and expendituree Thmplainant
did not submit a request under Article 87, but i gtovide details
of his monthly income and expenditure on 11 Decen2@®7. By a
letter of 6 February 2008 the Director of the Congation and Benefit
Systems Department advised him that his requesthiorexceptional
long-term care benefit could not be granted. Heedtahat under
Article 83a the long-term care insurance was ntanded as a direct
reimbursement or as a means to cover the costdaptiag the home,
but rather as “financial support to defray some tloé expenses
incurred”, and that his salary and the level Ilhdeterm care benefit
paid to him were more than enough to cover nursimg household
costs.

The Medical Committee issued its opinion on 5 Mag08.
It held that, with the exception of the environnanicontrol
equipment, Van Breda was justified in refusing ééund the cost of
the equipment for which the complainant had sousbproval. It
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nevertheless recommended that the complainantés lwasecognised
and treated as a “Hardship Case” under paragraphoflQhe
Implementing Rules to Article 83a.

On 6 May 2008 the complainant lodged an internpkapagainst
the decision of 6 February 2008 — this appeal wassexquently
referred to the Internal Appeals Committee — arst abquested that
the President of the Office take a decision on rimmendation
made by the Medical Committee. By a letter datg€dcober 2008 he
was informed that the President had decided noeridorse the
recommendation of the Medical Committee on the gdsuhat it was
beyond its competence. That is the impugned dectisio

B. The complainant contends that the Organisationisstan to deny
him the exceptional long-term care benefit is fldwgarticularly
because it failed to take into account the medisglects identifying
the degree of his wife’s reliance on long-term cared also because
it contravened the Medical Committee’s recommerdatihat his
wife’s case be treated as a “Hardship Case” undexgoaph 10 of the
Implementing Rules to Article 83a.

He takes issue with the reasons given by the Adnation for its
refusal to grant him the requested benefit. Rafgrib the argument
put forward in the impugned decision, namely thia¢ tMedical
Committee acted beyond its competence, he pointsthab Article
90(1) of the Service Regulations provides that @emmittee is
competent to decide upon all disputes relating tdioal opinions
expressed for the purposes of the Service RegofatiRegarding the
explanations provided in the letter of 6 Februa®p& he notes that
Article 83a does not prescribe any particular marinewhich the
financial support offered under the long-term casrance ought to
be used. He adds that, contrary to what the Adinatisn asserted in
the said letter, Van Breda itself confirmed that tlong-term care
benefit could be used for the purchase of carepeqgit items.

The complainant asserts that the level Il longrtarare benefit
that he is currently receiving is not sufficientdover the expenses of
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his wife’s care and that this has put his familydememotional and
financial strain. He criticises the EPO for the ealu®e of a specific
procedure regarding applications for the exceptidremefit granted
under Article 83a which, in his view, led to coreigble delays in the
Administration’s dealing with his request.

He asks that the impugned decision be quashedhandhte EPO
be ordered to pay him the exceptional long-terne denefit provided
for in paragraph 10 of the Implementing Rules tdicle 83a of the
Service Regulations in the amount of 150 per céttiemonthly basic
salary for grade C1, step 1, with retroactive dffacaccordance with
part Il, paragraph 13, of Circular No. 266.

C. In its reply the Organisation concedes that the pamt is
receivable in respect of the President’s decisiohto endorse the
opinion of the Medical Committee and invites théuinal to consider
it receivable also in respect of the decision ofF@&bruary 2008
rejecting the complainant’s request for the exceati long-term care
benefit, in view of the time that has elapsed sitie® filing of the
complainant’s appeal against that decision, whécstill pending.

On the merits, the EPO submits that the complaiohfounded. It
explains that in the absence of a particular procetb be followed in
respect of applications for the exceptional benefinder
paragraph 10 of the Implementing Rules to ArticBa,8the general
rule of Article 106(2) of the Service Regulatiorgals apply. It notes
that the complainant was informed of the reasonggaefusal to grant
him the requested benefit, namely that the longrteare insurance
was not aimed at reimbursing costs incurred buteragt defraying
part of them, and that it was not intended for cimgehome-adapting
costs but rather nursing and household costs. ds atat it took
account of the complainant’s total earnings andeagps prior to
reaching the conclusion that his monthly remunenattogether with
the long-tem care benefit he is receiving, areigefit to cover his
wife’s nursing costs. It recalls that, although t@mplainant was
offered the option of obtaining supplementary ficiahsupport under
Article 87 of the Service Regulations, he did natken use of that
possibility.
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The defendant considers that, by concluding tratcttmplainant’s
case should be treated as a “Hardship Case”, ttdickleCommittee
overstepped its competence, as defined in Arti€lEl because it
gave an opinion on a matter which had not been gtéumfor its
consideration. It points out that under Circular. R66 it is for the
external manager of the insurance — Van Bredaénptiesent case —
and not for the Medical Committee to determineléwel at which the
long-term care benefit should be granted.

D. In his rejoinder the complainant asserts that, hes degree of
reliance on long-term care is determined on thdasbafsa medical
assessment, the Medical Committee is the body ctempt decide on
a request for the exceptional long-term care benkforeover, the
insured person’s financial circumstances should b®tconsidered
relevant. He notes that, apart from defining a maxn benefit, the
applicable rules do not provide any instructionshow to assess the
degree of loss of autonomy beyond that of level di on how to
identify which cases qualify for the exceptionaldeterm care benefit.
This, together with the Organisation’s reluctanzeitovide guidance,
he argues, resulted in serious irregularities etitandling of his case.
He asks the Tribunal not to refer his case batked=PO but to award
him the requested relief and to order the Orgaioisato pay him
arrears as from 14 May 2007.

E. In its surrejoinder the EPO reiterates that the iBBE#dCommittee
exceeded its competence. It relies on paragraght®&edmplementing
Rules to Article 83a, which stipulates that entité:t to long-term
care benefits shall be decided by the PresidernthefOffice on a
proposal from the external manager of the schetnexgdlains that a
request for the exceptional benefit is determinedh® basis of non-
medical aspects and that level Il is the highegel at which the long-
term care benefit may be granted on the basis oflicak
considerations. It otherwise maintains its position
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CONSIDERATIONS

1. The EPO maintains a long-term care insurance scli@miks
permanent employees, their spouses and certalrewfdependants in
accordance with Article 83a of its Service Regolag. The
Implementing Rules relevantly provide:

“(9) Entitlement to long-term care benefits shak llecided by the

President of the Office, on a proposal from theemdl manager of

the scheme. The decision shall identify the degreeeliance on
long-term care of the insured person concerned.

[.]

(10) Depending on the degree of reliance on long-teare identified, the
monthly benefit paid shall correspond to the follogvpercentages
of the monthly basic salary for step 1 in gradeo€the salary scale
applicable to the recipient concerned:

- level | 50%
- level ll 75%
- level lll 100%

By way of exception and on a reasoned decisiom®fRresident of
the Office, the amount of the benefit may exceed ih level I, to

a maximum, however, of no more than 150% of theemi@ntioned
basic salary.”

2. Partlll of Circular No. 266 specifies the critettabe applied
in assessing the degree of reliance on long-ters @entifying seven
different activities or abilities in different caeries by reference to
which the assessment is to be made. So far agsemly relevant, to
be assessed as level lll, the insured person mnegtite[...] help in
connection with at least five of the seven actgtand abilities” and
“[tlhe total amount of time allocated [for assistanhelp or care] shall
amount to at least 300 minutes a day (equallingH20s a month)”.

3. The complainant’s wife suffers from complete pasaly
below the arms. In consequence, the complainantgnaged lifelong
level Il benefits with respect to her from 20 AsgL2006. As at
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May 2009, those benefits amounted to 2,514.05 epeosnonth. In

early 2007 the complainant unsuccessfully sougpt@aml under the

EPO health plan for the purchase of ceiling and émsion bath lifters

and environmental control equipment for his wif@af approval was
refused on 19 March 2007. Questions relating ta théusal were

ultimately referred to a Medical Committee. In theeantime, on

14 May 2007, the complainant requested an excegitimenefit under

paragraph 10 of the Implementing Rules to ArticBa,8pointing out

that his wife required assistance for periods icesg of those referred
to in Circular No. 266, that the costs associatéith Wwer care were
“well in excess” of the benefit paid, and that, wirefusing approval

for the purchase of equipment, Van Breda had saitthe purchase of
that equipment could be paid for with the long-teame benefit.

4. In June 2007 the complainant provided the EPO with
detailed estimate of the monthly care costs forwife in the amount
of 4,394 euros. At or about the same time, it waggested to him
that he could apply for assistance under Articled7he Service
Regulations and that, if he were to do so, he shqubvide a
breakdown of his monthly income and expenditurethie event, no
such application was made but on 11 December thmepleinant
provided those details, indicating that he had iremi expense in
modifying his home and in purchasing a ceilingelifand that he
would incur further expense for a bathroom liftarsuitable motor
vehicle and a lifter for the vehicle.

5. On 6 February 2008 the complainant was informed te
exceptional long-term care benefit could not bedp@i him under
Article 83a of the Service Regulations. The reagivsn were:

* The long-term care benefit “is intended to prevalfixed amount
of financial support to defray some of the experisesrred” and
is not a direct reimbursement of expenses.

* The benefit is intended to help cover the co$tsunsing care and
not the costs of adapting the home.
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 The complainant’'s salary and long-term care bgngigether,
were more than enough to cover household help arsing care.

The complainant sought review of that decision dvay 2008 and he
was informed by a letter of 7 July that the matiad been referred
to the Internal Appeals Committee. The appealiispgnding. In the
meantime, on 5 March 2008, the Medical Committasmébthat, save
for environmental control equipment, Van Breda wastified in
refusing to refund the cost of the equipment foiclwthe complainant
had sought approval. However, it recommended tleicomplainant’s
wife be treated as a “Hardship Case” under thedémphting Rules to
Article 83a of the Service Regulations.

6. The complainant was informed on 9 October 2008 that
President of the Office had decided not to follohe tMedical
Committee’s recommendation that his wife be treasd “Hardship
Case” as that recommendation was beyond its comgetd hat is the
decision impugned in the present complaint by whieh complainant
seeks, amongst other relief, the retroactive avedrdn exceptional
long-term care benefit of 150 per cent of the sgalspecified in
paragraph 10 of the Implementing Rules to ArticBa.8The EPO
accepts that the complaint is receivable with resfethe decision of
9 October 2008. However, it also invites the Triduto treat the
complaint as impugning the decision of 6 Februdl§&rejecting the
complainant’s request for the exceptional long-tecare benefit,
conceding that, in view of the time that has eldp#ies reasonable to
view internal remedies as exhausted. That is aeruant course and is
not opposed by the complainant. The Tribunal willogeed
accordingly.

7. In view of the EPO’s invitation to treat the comiptaas
directed against the decision of 6 February 2008, unnecessary to
consider whether or not the Medical Committee wasmetent to
make the recommendation rejected by the decisich@€tober 2008.
Instead, it is possible to proceed directly torexits of the case.
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8. It should at once be noted that the question winethe
something should be granted as an “exceptional’someais one that
invites a value judgement akin to that involved andiscretionary
decision. As such, it is subject to only limitediesv. However, it may
be reviewed on the grounds, amongst others, tiatatves an error of
law and/or that it overlooks some material facte(stor example,
Judgments 1281, under 2, and 2514, under 13).

9. Insofar as they were relied upon for the decisioat tan
exceptional long-term care benefit could not bentgd, each of the
reasons advanced in the decision of 6 February 2@bved an error
of law. Although Article 83a stipulates that loreg+h care insurance is
intended “to provide a fixed amount of financialpport to defray
some of the expenses incurred if an insured pessanitonomy
becomes seriously impaired on a long-term basis fandherefore
requires help to carry out everyday activitiesattistipulation would
direct a refusal of an exceptional benefit onlythié benefit already
paid was sufficient to meet the expenses invol¥ég. evidence in the
present case is that the level Il benefit is ndfisient to cover those
expenses. Further, as the complainant was notrgge&imbursement
of expenses, whether for nursing and associatedardior equipment
or home modifications, the consideration that thlmdfit was not
intended as a direct reimbursement was irrelevadi thus, involved
an error of law.

10. The second reason for refusing an exceptional bgnef
namely, that the long-term care benefit is notridesd to cover the cost
of adapting the home, does not find expression riticla 83a. That
article refers to insurance “against expendituigirag from reliance on
long-term care”. That expression is apt to incliegenditure on
equipment and on home and vehicle modificationdatilitate the
provision of care and/or limit the extent of theecaeeded. In this
regard, it is convenient to note that in Judgmes@32the Tribunal
observed that compensation for injury properly udeld “past and
future adaptations to the complainant's house armd” cand

10
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that those expenses were “on no different footiramtother necessary
expenses incurred as a consequence of [...] serelated injury”.
Given the breadth of the expression “expendituigrgy from reliance
on long-term care”, no different approach is watednn the context of
insurance. Moreover, Article 83a specifically extda “expenditure on
medical fees associated with the treatment of laesis or resulting
from pregnancy or an accident”. Given that spe@ficlusion, there is
no basis for reading other limitations into the regsion “expenditure
arising from reliance on long-term care”.

11. The third reason advanced for the decision of 6rizely
2008 was that the complainant’s salary and thd léveng-term care
benefit he received, together, were more than dmnoigg cover
household help and nursing care. That is not aemtitat precludes the
grant of an exceptional benefit, particularly inetlzontext of an
insurance scheme. The purpose of insurance isd&ninify, whether
in whole or in part, and not simply to provide eciab safety net.
Moreover, that ground proceeds on the erroneouw \tieat the
expenses of equipment and home modifications dreorize taken into
account.

12. In its pleadings the EPO also argues, by refergacthe
complainant’s assets and income, that he is ndersug “particular
hardship”. It was said in paragraph 19 of the daeninprepared in
support of the introduction of long-term care irmwe that:

“In cases of particular hardship [...] it is propdsthat an exceptional
benefit be paid of up to a maximum of 150% of tlasib salary at grade
C1/1".

However, there is no reference to “particular haiglsin Article 83a,
in the Implementing Rules thereto or in Circular. [866. That is not to
say that hardship is not a relevant consideratiateciding whether or
not to grant an exceptional benefit. Hardship nmesassessed not only
by reference to the cost of nursing care and aiBsistance, but also
by reference to other expenditure involved in ftatihg that care and
assistance or in limiting the need for it. Furtheardship is only one of

11
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a number of factors relevant to the question whedime exceptional
benefit should be granted.

13. The expression “exceptional benefit” indicates ttat case
in question has features that take it out of thignary. Those features
include, for example, the severity of the conditi@amd/or the
disabilities associated with it. Additionally, i relevant to consider
whether a significantly high level of care is raedi as well as
whether the periods of time during which care tpuieed significantly
exceed those specified in Circular No. 266, anddbst of the care
significantly exceeds the benefit paid. In thig l&gard and as already
indicated, the cost includes the cost of equipnasrt modifications
that facilitate that care or limit the need for Financial hardship is
also relevant although its absence does not nedgssave the
consequence that the case is not exceptionalcplarly in the context
of indemnity insurance. In the present case, thestipn of financial
hardship was considered by reference to the cdstsusing and
associated care but without regard to the costequiipment and
modifications that should have been taken into aetolrhese matters
to which reference has been made were not condi@éral. Thus, the
decision of 6 February 2008 also failed to takeoant of material
facts.

14. It follows that the decision of 6 February 2008 mbs set
aside, as must the President’s later decision dDc@ober 2008.
However, it does not follow that the Tribunal shbuaward a
retrospective exceptional benefit of 150 per cénhe salary specified
in paragraph 10 of the Implementing Rules to Aetid3a. An
exceptional benefit may be granted at any leveivben 100 per cent
and 150 per cent of that salary. Moreover, whethease is or is not
exceptional will ordinarily invite comparison withe general nature of
other cases that have resulted in the payment lmhg-term care
benefit. In these circumstances, the appropriatieseas for the matter
to be remitted to the President for reconsideraitiotine light of these
reasons. In view of the delay that has occurreds iappropriate

12
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to order that a decision be taken within 60 dayshefpublication of

this judgment and that, if an exceptional bensfigianted, it should be
made retroactive to 14 May 2007 and should carngrést at the rate
of 8 per cent per annum from due dates until the dapayment. The
complainant is entitled to costs in the amount 60 &uros, even
though not sought in the complaint.

5.

DECISION

For the above reasons,

The decision of 6 February 2008 is set aside, #mxifresident’s
later decision of 9 October 2008.

The matter is remitted to the President of the deffior a fresh
decision to be made within 60 days of the publaatof the
present judgment.

Any exceptional benefit granted to the complairedll be made
retroactive to 14 May 2007 and shall bear inteetsthe rate of
8 per cent per annum from due dates until the afgpayment.

The EPO shall pay the complainant the amount of &@@s by
way of costs.

The complaint is otherwise dismissed.

In witness of this judgment, adopted on 29 Oct@id0, Ms Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
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Catherine Comtet
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