Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

110th Session Judgment No. 2969

THE ADMINISTRATIVE TRIBUNAL,

Considering the first and second complaints filed/ b
Mrs M. H.-S. against the European Patent Orgaoisa(EPO) on
17 April and 7 July 2009 respectively, the EPOgliess of 6 August
and 14 October, the complainant’s rejoinders on@ & December
2009 and the Organisation’s surrejoinders of 12dd&010;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a Belgian national born in 1%5e joined the
International Patent Institute in 1974 and, follogvithe Institute’s
integration into the EPO in 1978, she became anlmmp of
the European Patent Office — the EPO’s secreta®iae. reached the
statutory retirement age of 65 on 22 January 2B#0 last assignment
was to the Principal Directorate of Patent Admnaison at grade B6.

In December 2007 the Administrative Council amendbd
Service Regulations for Permanent Employees oftlmepean Patent
Office by introducing with effect from 1 January(the possibility
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for employees to work until the age of 68. This adment was

reflected in Article 54(1)(b), which provides thaa permanent
employee may at his own request and only if theoaqtimg authority

considers it justified in the interest of the seeyicarry on working
until he reaches the age of sixty-eight in whicheche shall be retired
automatically on the last day of the month in whiwh reaches that
age”. Guidelines for applying Article 54 were laidwn in Circular

No. 302 of 20 December 2007, whereby a two-steproamh for

evaluating the interest of the service was intredudy a decision
of 11 February 2008 the President of the Officegaled the authority
for decisions on the prolongation of service forpéyees with grades
A5 and lower to Vice-Presidents and Principal Cives with direct

responsibility for the persons concerned.

By a letter of 9 December 2008 to the Presidemt cttmplainant
requested a prolongation of her service beyondtdueitory retirement
age and until 31 December 2012. Upon her returm franual leave in
mid-February 2009, her director, Ms K., proposedn&et with her to
discuss her request. The complainant rejectedrtiopal and by an e-
mail of 19 February she asked that a decision omdugiest be notified
to her in writing without delay. That same day Msfirwarded the
complainant’s request for prolongation to the Rpgak Director for
Patent Administration. The complainant then féllaihd went on sick
leave, from which she returned on 8 March 2009.

On 26 February she wrote to Ms K., explaining gte had turned
down the proposed meeting so as to avoid furthéaydein the
processing of her request. She alleged that oneXulry she had
been informed verbally by her immediate superiat tthe policy of
the Principal Directorate for Patent Administratizas in principle not
to grant any prolongations of service beyond thee ag 65,
and that this news had led to her hospitalisatida.K. wrote back
on 27 February, noting that decisions on requestspfolongation
of service required consultation of all levels @fetmanagement
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hierarchy, and that a personal meeting had beepoped to the
complainant in order to inform her of the circunmstas determining
the policy of the Principal Directorate for Patefstiministration.

She added that an earlier meeting had not beenibfsswing

to ongoing consultation, public holidays and thenptainant’s leave.
The complainant replied on 28 February that theolwement of
all levels of the management hierarchy could natifyy a failure

to comply with the statutory time limits and that, indeed the
Directorate’s policy with regard to requests forolpngation had
changed prior to her request she ought to have indermed in due
time. The Principal Director for Patent Administoat informed the
complainant on the same day that, although he le#tien seen her
request nor been officially consulted thereon, hes wositive that
extensions beyond the statutory retirement age nareossible in the
Principal Directorate because of the risk of o\adfstig.

On 17 April 2009 the complainant lodged a first qbemt
with the Tribunal against the implied rejection bér request of
9 December 2008. By a letter dated 24 April 2009 \ice-President
of Directorate-General 2 informed the complainduatt ther request for
an extension beyond the age of 65 could not beepldrecause, due to
the decreasing number of patent filings and theodhiction of
automation projects, there was an overcapacityadf for the years to
come and hence a need for the Office to reduamjiacity. On 7 July
2009 the complainant lodged a second complaint with Tribunal
impugning that decision.

B. The complainant submits that the decision not émgher request
for prolongation of service is unlawful becausésinot reasoned and
because it is tainted with errors of fact and pdocal irregularities.

She argues that the Office failed to provide hehva decision
on her request within the prescribed time limitsl 4o carry out the
evaluation of the interest of the service requingdCircular No. 302.
In particular, as her request was submitted on @ebdwer 2008
and the Service Regulations prescribe a two-moimte dimit for
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a reasoned decision thereon, the evaluation of sthffing needs
of the Principal Directorate for Patent Adminisiwat under Circular
No. 302 should have been made only on the basithade facts
that existed during the two months subsequent Be€ember 2008.
Nevertheless, the Vice-President's decision of 2#ilA2009 was
based on an evaluation of facts that emerged aftéebruary 2009.
Indeed, it was not until the second half of Apf0® that the policy on
prolongation of service and issues of staff cagaegre placed on the
agenda of the Principal Directorate. Prior to thlaére was no
indication that the Directorate’s workload would b#ected by a
decrease in the number of patent filings or thaoraation projects
would be implemented soon. On the contrary, heectior had
acknowledged that there was a heavy workload iratea of work.

She further argues that the Vice-President’'s datisiot to grant
her request reflected the implementation of a goltich negatively
affects a large number of employees holding cate@rmposts and
which should have therefore been submitted to thre@l Advisory
Committee (GAC) for an opinion, in accordance wittticle 38 of
the Service Regulations. The obligation to conhdtGAC was all the
more imperative for the fact that the policy in sien was
discriminatory, as it did not apply to all categ@ystaff members but
only to those in the Principal Directorate for PatAdministration.
She asserts in this connection that 71 per certh®frequests for
prolongation of service received Office-wide in 80@ere granted.

The complainant draws attention to the fact thaipughout her
career with the EPO, her record of performance was good
and she was entrusted with important functions. s€qoently, the
decision not to prolong her service was not oniytay to the interest
of the Organisation, which lost a competent andedrpced staff
member, but also detrimental to her personallyemithat it deprived
her of her work and her salary and caused herftersserious health
problems.

She asks that the decision not to grant her redoeptolongation
of service be quashed and that the EPO be ordesecay
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her material damages in an amount equal to twiee difference

between the pension she received as from Febr@d§ &nd the salary
she would have received had she been retainedvitseintil the end

of January 2011. She claims moral damages in an@inegual to half
the sum she seeks in material damages and shelal®s costs.

C. In its replies the EPO contends that the complaitead no
legitimate expectation of or entitlement to a pngjation of service, in
view of the fact that such decisions are exceptiand discretionary.
It submits that it properly exercised its discratio consideration of all
relevant facts and that it provided the complainaith adequate,
objective and valid reasons for the rejection ofregquest.

In the Organisation’s opinion, the complainant wemtified of
the decision on her request well within the timenits laid down
in Circular No. 302, which stipulates that the eoygle should be
notified of the decision within two months from ttlate on which the
request was made and at the latest seven monthrstprihe date on
which he or she reaches the age of 65. In viewheffact that the
complainant’s request was submitted via the noilimalmanagement
channels and a decision was taken following coasatt with her
superiors, the time taken to notify her was neithr@rdinate nor
inexplicable and there was no lack of due diligercdandling her
request.

The defendant disputes the allegation that it ditlaonduct the
evaluation process prescribed by Circular No. 30Z2xplains that
under the existing legislative framework, namelytide 54(1)(b) of
the Service Regulations and the said circular,nihed of the service
is the paramount consideration in evaluating whetlre employee’s
prolongation would indeed be in the interest ofdbevice. In assessing
the need of the service the appointing authoritgtnmecessarily take
into account medium and long-term considerations.
In the case at hand, the decrease in the numipetent filings and the
introduction of automation projects resulted in eduction of the
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workload and an attendant overcapacity in the Rrat®irectorate for
Patent Administration, which required the implenagioh of measures
aimed at reducing staff capacity in particular area

The EPO asserts that it was under no obligationatosult the
GAC, given that the decision not to prolong the ptaimant’s service
was an individual decision fully within the managartis authority
and in no way reflective of a general policy in thatter. It denies that
the decision was discriminatory, noting that thaleation of the need
of the service is by definition limited to a spéciarea. It adds that in
2008 only two requests for prolongation were madé¢he Principal
Directorate for Patent Administration and hencentary to what the
complainant may allege, the measures implementédchai affect a
large number of staff.

The Organisation invites the Tribunal to dismiss domplainant’s
claims, arguing that the decision not to prolong sexvice was lawful
and legitimate, and that there is no medical evidegstablishing that
the deterioration of her health was directly causgthat decision and
could thus reasonably be attributed to the defemdan

D. In her rejoinders the complainant reiterates hguments and
maintains her claims.

E. Inits surrejoinders the EPO maintains its positiofull.

CONSIDERATIONS

1. With effect from 1 January 2008 Article 54 of th®®&s
Service Regulations was amended to allow permaeemioyees to
continue to work beyond the age of 65 if the apog authority
considers it justified in the interest of the seeviAround the same
time, Guidelines for applying Article 54 of the Siee Regulations
were adopted and set out in Circular No. 302. Tiraular provides a
two-step process to evaluate the interest of tidcge The first step
consists of an assessment of the need of the seovicthe basis of
certain identified criteria, including that of “wdoad in a specific
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area”. Only if the need has been established tdl duitability of the
employee to fulfil the identified need be assessadthe basis of
specific criteria.

2.  On 9 December 2008, pursuant to Article 54 of teevige
Regulations, the complainant requested a prolomgaif her service
beyond the mandatory retirement age and until 3debBwer 2012. She
received no reply until returning from annual leaven
16 February 2009, but she was then invited by rectdr, Ms K., to
discuss her request for extension. However, skeetagj the offer.

3. On 19 February she asked that a decision regardéarg
request be notified to her in writing without delayhe same day,
Ms K. forwarded her request for prolongation to Erencipal Director
for Patent Administration.

4. Not having received a decision within two months, a
required by the Service Regulations, the compldirfded a first
complaint with the Tribunal on 17 April 2009 agdirtke implied
rejection of her request.

5. By a letter dated 24 April 2009 the Vice-Presidait
Directorate-General 2 informed the complainant ki tecision not
to prolong her service. In rejecting her requelsg Vice-President
stated that “[ijn view of the current workload sition in Patent
Administration, the decreasing amount of [patenlindgs and the
upcoming capacity savings due to automation prejdbere is a slight
overcapacity of staff in the formalities area fbetyears to come”.
He added that as a result there was a need foDthee to reduce
its capacity where possible in this area. The \Heesident explicitly
referred to Circular No. 302 and the requirementafio evaluation of
the interest of the service and identified the “Woad in a specific
area”, namely Patent Administration, as the coteffor assessing the
need of the respective Principal Directorate andbdishing that it
did not warrant the prolongation of the complairargervice. The
complainant then lodged a second complaint withTilleunal against
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that decision. At this point it is convenient totedhat Article 107
of the Service Regulations provides that with respe decisions taken
under Article 54 the internal means of appeal aeented to
be exhausted upon notification of the decision e employee
concerned. Consequently, a complaint may be lodgedtly with the

Tribunal.

6. The issues raised by the complainant in relationth®
implied rejection of her request in the first comipt have been
overtaken by the second complaint. As both comtdaiise the same
issues of fact and law and seek the same rediesg,are joined to
form the subject of a single ruling.

7. The complainant submits that for the purpose ofssrg the
needs of the service as contemplated in Circular30@, only those
facts in existence between 9 December 2008 — tteegthee submitted
her request — and 8 February 2009 - the date ochvthe EPO was
statutorily required to render a decision — shdwdde been taken into
account. She contends that the Vice-President eorsty took into
account facts that emerged and evaluations tha¢ wexde after 9
February 2009. She adds that even if facts andiatiahs subsequent
to that date could have been taken into accountwbekload was not
affected by a possible decrease in the numbertehpapplications or
by automation.

8. The complainant also submits that the decisiontoarant
her request is flawed, because it reflected thelementation of a
policy which negatively affects approximately 1,0@&mployees
holding category B posts, but which nevertheless wat submitted
to the GAC for an opinion, in breach of Article 88 the Service
Regulations.

9. The Tribunal finds that, if accepted, the complatisa
argument that the assessment of the need of thizesds limited to
those facts and evaluations in existence betweeddte of the request
and the date by which the Administration was regfliito make a
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decision thereon would render an assessment aietbe of the service
meaningless, as it would preclude a consideraticang medium and
long-term business planning exercises undertakien for the request
for prolongation. So far as concerns the argumeifit K@spect to facts
or evaluations that came into existence subsedog¢hé date on which
a decision should have been taken, the Tribunasnibiat the decision
in the present case was not based on facts andagieals that came
into existence after 9 February 2009.

10. As to the substance of the decision, this is a emnatt
specifically within the knowledge and competence tbhé EPO
President or the person to whom the responsiliity been delegated.
Given the discretionary nature of the impugned slenj the Tribunal
will only intervene if “it can be shown that [thdkcision was taken
without authority, that a rule of form or procedunas breached,
that the decision was based on a mistake of fackwr that an
essential fact was overlooked, that a clearly rkéstaconclusion was
drawn from the facts or that there was an abusauttiority” (see
Judgment 2845, under 5).

11. In the present case, the complainant takes thdigroghat
the conclusions drawn regarding the workload in &ea of work
are not supported by the evidence. Having reviewsd materials
submitted by the Organisation, it is evident th&asures in response
to concerns surrounding overcapacity of staff dueeduced patent
filings and automation were being considered arapead prior to the
final decision at issue. The Tribunal finds that ElPO’s assessment of
its needs in the specific area of Patent Admirtistnadid not involve
any reviewable error.

12. The complainant’'s argument that the impugned datisi
reflects the implementation of a policy, which nidgely affects a
large number of category B employees and which lghtherefore
have been submitted to the GAC for assessmentg@ngbo prior to its
implementation, appears to be grounded on the @ngit's
statement that she was told by her immediate suptrat, according
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to their director, it was the policy of the PrinaipDirectorate for

Patent Administration in principle not to grant aolpngation of

service beyond mandatory retirement age. Howeuails ts not

the reason given for the impugned decision. Acogydp the Vice-

President’s letter of 24 April 2009, the decisiomswbased on an
assessment of the workload in the Principal Dimatéo for Patent
Administration in the light of automation and a dexse in patent
filings. In these circumstances, the question oéfarral to the GAC
does not arise.

13. As the Tribunal finds that the impugned decisiors \avful,
there is no need to consider the complainant’snddor material and
moral damages and both complaints will be dismissed

DECISION

For the above reasons,
The complaints are dismissed.

In witness of this judgment, adopted on 4 Noven#@t0, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusegerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 2 February 2011.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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