Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

109th Session Judgment No. 2945

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr G. M. againgte
International Labour Organization (ILO) on 28 Auguz008 and
corrected on 5 November 2008, the ILO’s reply ofFebruary 2009,
the complainant’s rejoinder dated 2 April and thegdhization’s
surrejoinder of 6 May 2009;

Considering Article Il, paragraph 1, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Zambian national born in 1973ingd

the International Labour Office, the ILO’s secregrunder a three-
month short-term contract from 18 April to 17 J@QO5 as finance
and administrative assistant. He was assigned ¢o HW/AIDS

and Child Labour technical cooperation project fire iLO Office

in Lusaka, Zambia. That project was initially swulised under a
cost-sharing agreement whereby the complainant& pas funded
from another project financed by the Canadian Guwent. On
18 July 2005 his contract was retroactively coreetrto a one-year
technical cooperation fixed-term contract from 1&riA 2005 to

17 April 20086.
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On 22 November 2005 the Chief Technical AdviseHBf/AIDS
and Child Labour forwarded to the complainant amaél which she
had received from the Chief Technical Adviser & tbanada-funded
project. In the e-mail it was stated inter aliatthi@e latter project
would keep on financing the posts of finance andniatstrative
assistants in Zambia and Uganda until the end @720

In February 2006 the programme officer backstoppiig/AIDS
and Child Labour at ILO headquarters undertook deve of the
budgetary situation of the project. In her repdre £xplained that
limited amounts were available to support staffte@nd that “[c]ost
sharing of staff from the Canadian funded [...] pcbjevas not
anymore envisaged”.

A letter dated 7 April 2006 was sent to the comat’s bank in
Lusaka in support of his application for a persdoah. That letter was
signed by a named individual in a capacity as fearand
administrative officer in the ILO Office in Lusaki;indicated that the
complainant was employed by the Organization, ltleateld a contract
until December 2007, and that arrangements had beste for his
salary to be transferred to his account.

The complainant was informed on 5 May that his @otwould
be extended until 31 December 2006 and on 16 Magchepted the
contract extension. Bylatter of 2 November 2006 he was advised that
his contract would not be further extended beydscxpiry date due
to budgetary constraints. Later that same month shipervisor
completed his performance appraisal annual repartttie period
from 18 April 2005 to 13 November 2006, noting tiwat had been
“informed in time (during the consultants visit iRebruary and
telephone calls in May/June and October 2006) that meagre
resources in the HIV/AIDS project budget were noing to cover the
costs for a full time [flinance and [a]dministraija]ssistant in Zambia
for 2007”. The complainant however commented in tle&vant
section of the report: “the fact that | was infodnabout the non
renewal of the contract came as a surprise [...]Jghduvas told about
the meagre resources | was not told about the mgme
with [the Canada-funded] project which promisedviiting to pay my
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salary up to the end of the project (December 200 He complainant
was separated from service on 31 December 2006.

On 20 April 2007 he wrote to the Director-General's
cabinet, alleging breach of his employment contfactthe period
from January to December 2007. The Director of tHeman
Resources Development Department replied on 19 &y his
communication had been treated as a grievance @iugster Xl of
the Staff Regulations of the Office and that it Hebn dismissed as
devoid of merit. The complainant subsequently fiedrievance with
the Joint Advisory Appeals Board, requesting paymenha sum
equivalent to one year's salary as well as damdgmh, with interest.
In its report of 9 May 2008 the Board unanimouglgammended that
the grievance be dismissed. By a letter of 29 M&p82 which
constitutes the impugned decision, the Executiveed®r of the
Management and Administration Sector informed th@mainant that
the Director-General had approved the Board’s recendation and
that his grievance had accordingly been dismissetegoid of merit.

B. The complainant contends that the Organization aterlly
terminated his employment contract on 31 DecemB&6 2although
the latter was “guaranteed up to the end of 2061 .refers to the
e-mail he received on 22 November 2005 and therleft7 April 2006
to his bank in Lusaka and asserts that he haditmate expectation
that his contract would end in December 2007.

By way of relief, he indicates in the complaint rforthat he
requests that “[tlhe decision of the [Joint Advis@ppeals Board] be
declared null and void and reversed”. Relying om Tmibunal’s case
law, he recalls that damages for wrongful termoratf a contract are
confined to the amount necessary to put the injysady in the
position he or she would have enjoyed if the cantriaad been
performedand he claims payment of a sum equal to the saady
allowances he would have received from Januaryedoebhber 2007,
had his contract not been terminated. He also slalamages, costs
and interests, as well as “any other relief” deemppropriate by the
Tribunal.
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C. In its reply the Organization denies that it terated unilaterally
the complainant’'s employment contract. It explaimat he held
a fixed-term appointment which ran its full coursil its expiry on

31 December 2006. By signing his employment conhtrde

complainant acknowledged that it was subject tackst4.6(d) of the
Staff Regulations, which provides that a fixed-teappointment “shall
carry no expectation of renewal”. He had been madare of the
process governing extensions of fixed-term appants and given
ample warning and detailed explanations aboutabtthat it would be
impossible to extend his contract further, beyasdekpiry date. The
mission report issued in February 2006 indicated Hudgetary
constraints and limited resources of the projedtictv precluded the
complainant’s extension. In addition, in Novembef0& he

“acknowledged” in his performance appraisal anmeport that he had
been informed in May, June and October 2006 that nieagre
resources of the project were not going to coverdsts of his post.
Therefore, there was no room for legitimate expéwia of renewal.

The defendant contends that the decision not t@nextthe
complainant’s contract was properly motivated by thudgetary
constraints encountered by the project to whiclwas assigned, and it
was duly notified to him by letter of 2 NovembetOBQ consistent with
the Organization’s practice to provide a two-mownttitten notice of
non-renewal.

As to the communications to which the complainafens, the
Organization notes that the e-mail he received 2MN@vember 2005
was originally written in May 2005, that is one rionafter the
beginning of his initial appointment and one yeafobe a renewal
decision was due, and it submits that the deteioimaof funding
availability to extend an employment contract igied out at the time
of the renewal decision. It contends that the feifer April 2006 was
not authorised by the Office and that, when it bezaware that letters
of this type were being issued, it took steps toning its
staff that statements to banks for the purposeupparting personal
loan applications were not permissible. It addd tha complainant
had full knowledge that the information contained the letter of
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7 April 2006 was incorrect. Moreover, the letteredaot contain all
the essential terms of a contract extension ansl¢hanot be regarded
as a valid commitment or promise.

D. In his rejoinder the complainant asserts that @ Dffice in
Lusaka confirmed his employment status to the bad&pendently of
him and that it did so precisely because the fipaard administrative
officer who signed the letter of 7 April 2006 betbel that there was an
agreement to the effect that the complainant'srgal@uld be secured
until December 2007.

E. In its surrejoinder the Organization maintains [igsition in
full. It argues that the letter of 7 April 2006 wasoduced at the
complainant’s request. It notes that the compldidaes not deny that
he was fully informed that the cost-sharing agregntierough which
his post was funded had been deemed impracticabl@landoned in
early 2006, and it contends that he has faileddwige evidence of the
existence of an agreement which guaranteed hisrantuntil
December 2007.

CONSIDERATIONS

1. The complainant is a former official of the Intetipaal
Labour Office. At the material time, he was emplbyss finance and
administrative assistant on the HIV/AIDS and Chilgbour technical
cooperation project attached to the ILO Office msaka, Zambia. In
February 2006 a report on the review of the prigefihancial and
budgetary situation made it clear that previousiiicgpated funding to
cover his post would not be forthcoming. The repodied the
existence of “limited amounts available to suppstaff costs, in
particular in Zambia”. On 16 May the complainamgngd a document
extending his appointment until 31 December 200g.aBletter of
2 November he was formally notified that his coatravould not
be renewed beyond its expiry date, based on buggstastraints. On
20 November 2006 he signed his performance appaisaial report,
which recorded inter alia that he had been “infame time (during

5



Judgment No. 2945

the consultants visit in February and telephonés ¢éalMay/June and
October 2006) that the meagre resources in the AD8 project
budget were not going to cover the costs for atfle [flinance and
[a]ldministrative [a]ssistant in Zambia for 2007”.

2. For the purpose of supporting the complainant’ssqeal
loan application, a finance and administrativeoaffiof the ILO Office
in Lusaka sent a letter dated 7 April 2006 to ttekbinvolved,
confirming therein that the complainant was a “bbda employee” of
the ILO. The officer stated in the letter that tmemplainant was under
contract up to December 2007 and that arrangerhat$een made to
have his salary transferred to his account witht tlsame
bank, starting with his April 2006 salary. The bawelplied by letter
dated 19 April 2006 that the complainant’s loanligption had been
successful. It asked “that in the event of his awplent status
changing, [the ILO] will assign his benefits todthank] to redeem his
loan”.

3. The question raised in this case is whether ortmetletter
from the Organization to the bank, stating that ¢benplainant was
under contract up to December 2007, could be cermitias having
created a legitimate expectation in the complaisaview regarding
the extension of his contract beyond the expiratiate of December
2006. The Tribunal states that no legitimate exaiewnt of contract
renewal or extension could be derived from thesidibr two reasons,
each of them being decisive in its own right.

4. The complainant was fully aware of the Organizasion
procedures and rules regarding contracts. He threrefannot ignore
that none of the usual steps in contract negotiaitd finalisation had
taken place regarding a contract renewal or extengd December
2007. The letter of 7 April 2006 stating that themplainant was
employed with the ILO under a contract expiring tae end of
December 2007 does not constitute an employmeritazirbetween
the complainant and the Organization nor amouné tpromise of
employment made by the Organization to him. Neittags the letter
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give rise to a legitimate expectation of a contracewal. In regard to
these matters it may be noted that none of thel usomtracting
procedures was followed and that it is not esthbtis that the
letter was written by a person competent to netgtand finalise
employment contracts on behalf of the ILO. As haldudgnent 782,
under 1, and confirmed in Judgments 1040, undear 1560,
under 9:

“According to the rules of good faith anyone to wha promise is
made may expect it to be kept, and that meansathatternational official
has the right to [the] fulfilment of a promise blget organisation that
employs him.

The right is conditional. One condition is that gm®mise should be
substantive, i.e. to act, or not to act, or towall®thers are that it should
come from someone who is competent or deemed cemtpet make it”.

In this case, those conditions were not met. Fumtbee, the Tribunal
notes that, regardless of the substance, the igtterbetween the ILO
and the bank. The complainant was only a third ypad the
communication. Therefore, nothing in the letter ¢@nconstrued as
creating any obligation other than between the bané the ILO.
Considering the above, any claim that the Orgaioizds responsible
for paying the bank for the whole or part of thestanding loan
balance is a matter between the bank and the Cigam directly and
is outside the jurisdiction of the Tribunal andsifomitted, will not be
considered.

5. The Tribunal is of the opinion that the ILO properl
exercised its discretion in deciding not to renew extend the
complainant’s contract and that this decision wasperly motivated
by budgetary constraints. It did so in accordanith the principle of
good faith and treated the complainant with dign@pnsidering the
above, the complaint is without merit and is disadin its entirety.

DECISION

For the above reasons,
The complaint is dismissed.



Judgment No. 2945

In witness of this judgment, adopted on 7 May 208, Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2010.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



