Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

109th Session Judgment No. 2939

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Messrs L. R. (Ks fourth),
G. D. (his second), L. P. (his fourth), J. A. Sis(kixth), L. G. (his
fourth) and B. H. (his second) against the Europdzaent
Organisation (EPO) on 25 June 2008, the EPO'’s refjp8/November,
the complainants’ rejoinder of 2 December 2008 thiedOrganisation’s
surrejoinder of 11 March 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the cases and thadplgs may be
summed up as follows:

A. The complainants are permanent employees of thepgan
Patent Office, the EPO’'s secretariat. At the matertime,
Mr R. M. was Chairman of the local Staff Committee
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in The Hague, Mr D. was Vice-Chairman and the ottenplainants
were members of that Committee.

By a note of 10 January 2008 staff members wem@nméd that
Mr L., who had hitherto served as Principal Directd Personnel,
had assumed the function of Special Adviser to Wime-President
of Directorate-General 4 (DG4). The note indicatieat Mr L.’'s new
assignment was to take effect immediately and thalipwing
the expiry of his appointment as Principal DirectdrPersonnel on
31 March 2008, he would exercise his new functionan A5-grade
contractual basis. On 31 January 2008 a contrad egncluded
between the Office and Mr L., whereby the latterswappointed
Special Adviser to the Vice-President of DG4 witfeet from 1 April
2008. The appointment was for a 15-month fixed-tpariod with the
possibility of renewal and Mr L. was assigned gra8estep 12.

On 20 February 2008 the complainants, acting iir ttegacity as
staff representatives, lodged an internal appeainagthe decision to
nominate Mr L. to the post of Special Adviser te tice-President
of DG4. They expressed the view that the nominatras tainted with
procedural flaws and abuse of power and requektgdttbe revoked
ab initio and that the vacant post be advertised in accoedarith
Article 4(2) of the Service Regulations for PermanEmployees of
the European Patent Office. They also requestedlmamages in the
amount of one euro per staff member representadtiy@g damages
and costs. They added that, in the event that thaident of the Office
decided not to grant their requests but to referabpeal to the Internal
Appeals Committee, they would expect the Office stidomit its
position at the latest by 20 May 2008. Failing ttiiey would consider
that all internal means of redress had been exéduzsid they would
have direct recourse to the Tribunal.

By a letter of 14 March 2008 the Director of theoyment Law
Directorate informed the complainants that the iHezg had decided
to refer their appeal to the Internal Appeals Cottewifor an opinion.
He stated that Mr L. had been offered a “Euro-amtlr for the
purpose of providing temporary assistance to theeAresident
of DG4 in connection with the Office’s Strategicrieeval Process and
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that, as the contract was for a period of less thege years, a formal
recruitment procedure was not compulsory. That hie tecision
impugned.

B. The complainants contend that the complaints dhe eceivable.

They were filed by them in their capacity as staffresentatives with a
view to ensuring, pursuant to Article 34 of the s Regulations,
that the interests of staff are safeguarded and ttiex procedures
laid down in the statutory texts are respected.yTamgue that for

any remedy to be meaningful and effective, in liglitthe nature

of the contested decision, their internal appealld/dvave had to be
dealt with speedily. Therefore, in order to prevéd® Administration

from frustrating its purpose through inaction orgligence, they
requested that the Office submit its position te thternal Appeals
Committee by 20 May 2008. However, as the Offiagkedato do so —
notwithstanding the fact that the time allowed wamre than

reasonable — they consider that they have exhaa#itedernal means
of redress.

On the merits, the complainants submit that thésgecto appoint
Mr L. to the post of Special Adviser to the VicesBident
of DG4 is tainted with procedural flaws, given thilaé post was not
advertised in accordance with Article 4(2) of thenfice Regulations
and that no provision for it was made in the budéetlying on the
case law, they also submit that the decision istedi with lack of
transparency, improper motivation and abuse of aiith They
point out that Article 7(1) of the Service Regubas provides for
the possibility of recruitment through a procedwther than that
of a competition only for the recruitment of theniee employees
referred to in Article 11 of the European Patentn¥mtion, for
the recruitment of Principal Directors and, in eptienal cases, for
recruitment to posts which require special qualifiens. In light
of the fact that Mr. L.’'s nomination does not falhder any of
these exceptions and that the defendant has failgorove that it

constitutes aona fide exceptional case, it must be concluded that

the formal recruitment procedure was bypasseddttitian, Mr L.’s
nomination did not meet any of the criteria for tbenclusion of
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fixed-term contracts, as laid down Aaticle 1(2) of the Conditions of
Employment for Contract Staff at the European Rateffice. In
particular, it was not mada response to a temporary staff shortage at
the Office or for the purpose of carrying out ocoaal tasks and
neither is there any evidence that it was madeofber legitimate
reasons

The complainants request that Mr L.’s nominatiorthte post of
Special Adviser to the Vice-President of DG4 andl falancial
consequences thereof be revokbdnitio and that the vacant post be
advertised in accordance with Article 4(2) of trernice Regulations.
They claim moral damages in the amount of one parastaff member
represented, punitive damages, costs, and othief aa the Tribunal
may deem appropriate.

C. Inits reply the EPO argues that the complaintstrhasdismissed
as irreceivable for failure to exhaust the intenmalans of redress. It
points out that the case law allows for direct tese to the Tribunal
where the internal appeal process is unjustifisdohgl unreasonably
delayed. In the present case, however, there wasmasonable delay
in the internal appeal process and neither wag thieiindication that it
was not likely to be completed within a reasonaiphe.

On the merits, the Organisation explains that thejepts
implemented by the Office under the Strategic RexteRrocess
greatly increased the workload of DG4 at the makdime, and that
Mr L.’s nomination as Special Adviser to the Viceefident of DG4
was made in the proper exercise of the Presiddr#setionary power
for the purpose of responding to that increaseemsairing an effective
management of the workload.

Furthermore, Mr L.’s nomination was fully in lineitlv the
requirements of Article 1(2) of the Conditions om@oyment for
Contract Staff, given that his contract had beerckmed in response
to the temporary staff shortage caused by the egfiatRenewal
Process — which called for immediate action — awdte purpose of
carrying out tasks which by their nature were rerinpganent. Thus, he
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was engaged to provide temporary assistance andawasded a
contract limited to 15 months. It was also fullynetstent with the
provision of Article 3(2) of the Conditions of Enggiment for Contract
Staff, which affords the President of the Office tlight to optfor a
recruitment procedure other than a competitioncmntracts of less
than three years’' duratiorHence, there was no obligation for the
Office to follow the formal recruitment procedure to advertise the
post, especially in view of the fact that the Cdiodis of Employment
for Contract Staff contain no reference to Articld(2)
of the Service Regulations which embodies the requént to
advertise a vacant post. Accordingly, there waspracedural flaw
in the decision to nominate Mr L. The EPO also oio Article 7(1)
of the Service Regulations, which inter alia afforithe appointing
authority the right to adopt a recruitment procedather than that of
a competition “in exceptional cases, for recruitinem posts which
require special qualifications”. It considers tliais provision applies
to the instant case because the post of Speciailsédto the Vice-
President of DG4 required specialised knowledge skitis which
Mr L. possessed due to his prior service with tlfiic@ It thus rejects
the allegations of lack of transparency and impropetivation.

D. In their rejoinder the complainants invite the Tmlal to find
that the internal means of redress have been etdthuend that
their complaints are receivable. They state thahdére was indeed
a vacant post in DG4, it should have been filledMay of competition
in line with the general criteria and condition&lldown in Articles 3
and 4 of the Service Regulations. They add thatthas Strategic
Renewal Process was initiated in 2006, the defdnidad plenty of
time to advertise the post properly. They contést applicability
of Article 7(1) of the Service Regulations in timstant case and argue
that the Organisation has failed to specify theetsg qualifications”
that Mr L. alone possessed.

E. Inits surrejoinder the EPO maintains its posiifull and rejects
the assertions made by the complainants in thiginder.
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CONSIDERATIONS

1. As receivability is the determinative issue in thase, only
the facts relevant to this issue are summarisemibel

2. The complainants, in their capacity as staff repmesives,
lodged an internal appeal against the appointmértiioL. to the
position of Special Adviser to the Vice-PresidehD&4. They allege
in particular that by failing to advertise the pimsi the President of the
Office violated Article 4(2) of the Service Regudets.

3. Intheir internal appeal the complainants stated:

“Should you nevertheless refer this appeal to théerhal Appeals
Committee,we will expect a position of the Office by close of business

on 20 May 2008. Should this deadline be ignored, we will consithet we
have exhausted all internal means of redress alhgneceed with lodging
a complaint before the [Tribunal].”

4. On 14 March 2008 the Director of the Employment Law
Directorate informed the complainants that the iBexd was of the
view that in the circumstances a formal recruitnp@ocedure was not
compulsory. He also informed the complainants their appeal had
been registered and referred to the Internal Agp€ammittee for an
opinion.

5. The complainants did not receive the Office’s posiby the
date stated in their internal appeal and filed rthmmplaints on
25 June 2008.

6. In their submissions to the Tribunal the complatagooint
out that the Office was clearly informed that theguld consider that
the internal means of redress had been exhaustdide ifOffice’s
position on their internal appeal was not receitgd20 May 2008.
They state that the time given to the Office equbks ninety days
accorded for a reply to a complaint filed with frbunal.
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7. The complainants maintain that, given that the appent
at issue would expire by mid-2009 and that on ayerthe first
response from the Office takes approximately a yaad a half,
the time given to the Office for the submissionitsf position on
their internal appeal was more than reasonablé&enctrcumstances.
Therefore, they consider that they have exhaubstihternal means of
redress and that their complaints are receivable.

8. They also maintain that the Tribunal has equitable
jurisdiction to grant an exception to the requirainiat the internal
means of redress be exhausted in cases, such gsegent, where
there isprima facie evidence that a serious miscarriage of justice
would occur or that the complainants would be deui of any
meaningful relief if the exception was not granted.

9. Article VII, paragraph 1, of the Statute of the biumnal
provides that a complaint is not receivable untBesinternal means of
redress have been exhausted. Although the Stabete bt expressly
allow for any exception to this requirement, théiinal's case law is
clear that “where the pursuit of the internal remasd
is unreasonably delayed the requirement of Artidle paragraph 1,
will have been met if, though doing everything thah be expected
to get the matter concluded, the complainant caowskhat the
internal appeal proceedings are unlikely to enchiwita reasonable
time” (see Judgment 1829, under 6, and the cased tierein, and
Judgment 2039, under 6).

10. The case law is also clear that the relevant datette
purpose of receivability is the date on which tbeplaint is filed with
the Tribunal (see Judgment 1968, under 5).

11. The complainants’ argument is flawed for a numbér o
reasons. Under the exception provided for in theecaw, the
complainants ought to have established that thatermal appeal
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had, in fact, been unduly delayed. Instead of sagidowever, the
complainants unilaterally ascertained what in theiew would
constitute unreasonable delay at the time theyd filleeir appeal.
Furthermore, prior to filing their complaints withe Tribunal, they did
not communicate with the Internal Appeals Commifteethe purpose
of having the appeal expedited and neither did thalke any enquiries
to ascertain when the Office’s first response wdiddiled.

12. Given the period of time that had elapsed betwden t
lodging of the internal appeal and the filing okithcomplaints, it
cannot be said that on the date the complaints filetkthe internal
appeal proceedings were unlikely to reach a comriusvithin a
reasonable time.

13. To endorse the approach adopted by the complairiants
this case would render Article VII, paragraph 1,amagless. As the
internal means of redress were not exhausted, tingplaints are
irreceivable.

DECISION

For the above reasons,
The complaints are dismissed.
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In witness of this judgment, adopted on 14 May 20¢68 Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, a4, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2010.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



