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109th Session Judgment No. 2917

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr A. T. againste
International Telecommunication Union (ITU) on 9 y12008 and
corrected on 27 August, the ITU’'s reply of 15 Debem2008, the
complainant’s rejoinder of 6 April 2009 and the timis surrejoinder
of 8 July 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, who has dual British and Amerinationality,
was born in 1961. He joined the ITU in June 199d amas awarded
a permanent contract in October 2000. From Novenffifil to
October 2004 he was seconded to the Internationadlel Centre
(ITC) at grade P.4, and on his return to the ITUA@s appointed, at
grade P.5, as Head of the Administrative and Fie&@&rvices (ADM)
in the Telecommunication Development Bureau (BDTihweffect
from 1 November 2004.



Judgment No. 2917

In his performance appraisal report for the pefrodh November
2004 to December 2005, which was drawn up in AR@AD6, the
complainant was given the overall rating 2, coroesling to “Partly
met requirements”. It was therefore decided thatnéerim appraisal
should be carried out after six months to allow hion improve
his performance. However, in the interim appraiggdort which he
drew up in August 2006, the complainant’s superyige Director of
BDT, gave him the overall rating 1, correspondiag'Did not meet
fundamental requirements”. On 29 August 2006, Yeilhg a meeting
with the complainant, the Director of BDT sent theerim appraisal
report — which the complainant had refused to siga the Personnel
and Social Protection Department. The Chief of theggartment wrote
to the complainant on 6 September, urging himda ghe report, even
if he did not agree with its content, and to adg eemments he might
wish to make.

In November 2006 the complainant’s supervisor wésted
Secretary-General of the ITU. A new Director of BWwas appointed
at the same time and both of these appointmentk &ffect on
1 January 2007. By an e-mail of 29 June the lait@mounced to BDT
staff that, with a view to strengthening the Prbjdoit in the Projects
and Initiatives Department within BDT, the compkai would be
assigned to that unit with effect from 2 July.

On 10 July 2007 the complainant met with the SacyeGeneral,
who issued him with a performance appraisal reportering the
period January to December 2006 in which he agaime ghim
the overall rating 1. In the box reserved for h@mmments, the
complainant wrote: “I appreciate the chance to rbege a horrible
chapter on life and move ahead on my work and tissian of ITU”.
He signed the report that same day.

On 30 July the complainant was informed by the Dewector of
BDT that a recommendation had been made to tereniniat contract
for unsatisfactory services. The same day he sent-mail to the
Personnel and Social Protection Department seattargfication. He
pointed out that, to his knowledge, his 2006 agadahad not been
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finalised and he stated that he wished to rebhbtitthat he had not
been given an opportunity to do so during the eatan.

On 1 August 2007 the complainant filed a requestréview
with the Secretary-General regarding this apprai€al 19 August
he reminded the Administration that he had not bgaren an
opportunity to rebut his appraisal report and Hesdgo be provided
with a copy of the completed appraisal. He wrotaimgn 30 August
to the Administration asking for guidance and dieation, and a few
days later he requested that the matter be sulbhdlitectly to the
Appeal Board, given that the Secretary-General hatiten the
disputed appraisal report and therefore had aicowfl interest. The
complainant was absent on sick leave from 30 Au@@fi7 until
22 April 2008. On 3 October 2007 he received a copyis 2006
appraisal report. He lodged an appeal with the Appgoard on
23 October 2007, challenging that appraisal ongtieeinds of serious
procedural irregularities and grave substantiarsrr

In its report dated 22 January 2008 the Appeal @ecansidered
that the appeal was not admissible, since there wasfinal
administrative decision in this matter. It notedttthe Administration
had informed the complainant in July 2007 thatdmipraisal report had
not yet been finalised as it did not contain higotives for 2007. The
Board also found that the rebuttal procedure hadoren completed,
and it pointed out that in this case that procedtiauld culminate in a
decision by the Deputy Secretary-General, given S8exretary-
General’'s obvious conflict of interest. By a lettedated
5 February 2008 the Secretary-General informecctimeplainant that
he had decided to maintain his 2006 performanceaéga report, but
not, however, for the same reasons as those cedtanthe Appeal
Board's report. He considered that the absencéejefctives for 2007
was due to the complainant’s own unavailability dhdt it was not
such as to invalidate the evaluation of the ladt@erformance during
the year 2006. As for the rebuttal procedure, msiciered that it could
not be followed in this case, owing to the facttthe, the Secretary-
General, had also been the complainant’'s direct sexbnd-level
supervisor during the period covered by the apataihat is the
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impugned decision. The complainant’'s appointmers teaminated for
unsatisfactory services, with effect from 11 Aug2@08.

B. The complainant contends that he successfully nmehatye
work assigned to him. In his view, the relationshgtween him and
his supervisor deteriorated because the latterotagenim to become
implicated in his personal fight with the formercgtary-General and,
as he had refused to enter into this dispute, tetwated in an unfair
and biased manner.

He alleges that his 2006 performance appraisahiiged with
serious procedural irregularities, in particulae #ibsence of signature
of his direct supervisor and the fact that he ha@pportunity to rebut
it. It is also vitiated by substantial errors. Heserts that the
performance appraisal was a retaliatory measutewislg his refusal
to approve amx post factgppayment and that it cannot be seen as a fair
and objective assessment. The complainant arguas ithis an
incorrect assessment of his performance in relatoriour of his
five objectives for 2006; that it is an incompleiesessment of his
competencies; that use was made of inexistentgrddin that the
assessment is tainted with bias; that the sequeihegents indicates
that the report was “prefabricated” to serve as asid for the
recommendation to terminate his contract, annoufesdtwo days
later; and that no objectives had been set for 20@ch was a
violation of the Union’s duty to act in good faiind to respect his
dignity.

The complainant asks the Tribunal to quash the gnpd decision
and to order that the ITU invalidate his 2006 perfance appraisal
and remove it from his personal file. He also sesksal damages, as
well as legal fees and costs.

C. In its reply the ITU submits that from the time dhe
complainant’s new assignment at grade P.5 his pedioce declined
and became unsatisfactory. It points out thatwhs evident from the
2005 appraisal report established after his fiestryas Head of ADM
by the former Director of BDT, and was acknowledgeg the
complainant, who signed the report in April 2006.
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It contends that the disputed appraisal reportaisful as to
both form and procedure. It considers that the ragnit to the effect
that the Secretary-General had not signed the réyware constitutes
an excessive insistence on procedural formalitesd that this
omission is not such as to invalidate the repohie TTU rejects the
complainant’s allegation that he was given no opputy to rebut the
performance appraisal. It states that the Secr&aneral took the
time to discuss with the complainant each ratinfprigeputting it on
paper, and the complainant added his commentsetaeport on the
same day. According to the ITU, these comments igtpl
acknowledge poor performance in 2006 and demoedtnat, contrary
to what the complainant claims, he had the oppatun formulate
any comment he wished to make in writing. The Un@nphasises
that it was only much later that, in reaction tee tinformation
regarding his termination announced to him on 3§ 2007 by the
new Director of BDT, the complainant sought to @&aje the
appraisal report.

Moreover, the Union rejects the complainant’s argntwegarding
the use of inexistent grade O; it explains that petencies evaluated
with a rating of O were deemed to be totally lagkinlt
also alleges that the lack of a set of objectivars 2007 is due to
the complainant’s unavailability, and it points othtat the 2006
performance appraisal report was drawn up on tlses led objectives
duly set in the previous appraisal report.

It asserts that when the complainant was reassigatedhe
beginning of July 2007, he met his new supervisbo iwmformed him
orally of the duties and objectives which he plahteassign him.

The ITU rejects as patently irreceivable and unétmch the
complainant’s allegations of abuse of authority the part of the
Secretary-General. It maintains that his perforrean006 was fairly
and objectively appraised and that the disputedrtép entirely lawful
as to substance.

D. In his rejoinder the complainant elaborates ompleas. He asserts
that the 2007 objectives were never discussedavifirovided to him.
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Further, the ITU failed to ensure that the 200&gerance appraisal
report was reviewed by two independent authoriflée complainant
emphasises that he requested several times thatghemisal be
completed, and he maintains that it constitutesueelp retaliatory
measure against him.

E. In its surrejoinder the Union maintains its positidt points out
that the ITU Performance Appraisal Guide does eoguire that an
appraisal report be reviewed by two supervisors.

CONSIDERATIONS

1. The complainant joined the ITU in 1994. After being
seconded for approximately three years to anotmernational
organisation, he returned to the ITU on 1 Novem®@d4 and was
assigned, at grade P.5, to the TelecommunicatiselDpment Bureau
(BDT).

On 6 April 2006 the Director of BDT conducted arpegisal of
the complainant’s performance in 2005. In his AR@06 report he
found that three of the five objectives to be cdesd had not been
met and rated the complainant’s competencies ateest 1 and 3, the
lowest ratings in the scale of 1 to 5 establisimetthé ITU Performance
Appraisal Guide. He gave the complainant an ovesdilhg of 2. The
complainant signed the report with the followingrooent:

“l admit to a lack of focus during a period of selenonths arising from an
extremely conflictual divorce and harassment from wife. 1 am fully
refocused on priorities and objectives for 2006.”

2. On 10 July 2007 the former Director of BDT, who in
November 2006 became Secretary-General, drew up ea n
performance appraisal report concerning the comaldj to whom
new objectives had been assigned for 2006. He agdedlin his report
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that only one of the assigned objectives had beenhand rated the
complainant’s competencies at between 0 and 2 péeXoe one rating
of 3, and gave him an overall rating of 1. The caimant signed the
report with the following comment:

“I appreciate the chance to now close a horriblaptér on life and move

ahead on my work and the mission of ITU.”

The appraisal form dated 10 July 2007 is signedy dyl the
complainant and by the former Director of BDT, lsscond-level
supervisor, who had become Secretary-General. igmatsre of the
latter was preceded by the following comment:

“[The complainant] still could not concentrate ois ork. After all the

previous poor evaluations, efforts have not beedena improve, or prove

his capabilities in the professional field.”

The form had also been signed in the usual manner tnember
of the Personnel Department on 17 July 2007.

3. After taking note, inter alia, of this report, theewly
appointed Director of BDT recommended to the newcr&ary-
General that the complainant’s appointment be teated.

Shortly afterwards the complainant filed a requfest review
of the appraisal report for 2006, and he then Iddae appeal with
the Appeal Board on 23 October 2007. The Board idersd that
the appraisal procedure had not been completethanthe report was
not final. On 22 January 2008 it recommended to $eeretary-
General that he declare the appeal inadmissible want of a
challengeable decision meeting the requirementdicapfe to the
appraisal of staff members’ performance.

On 5 February 2008 the Secretary-General dismidsedppeal
but diverged from the reasons and conclusions ®fAppeal Board.
He held that the appraisal procedure had been pyopenducted and
that the appeal was admissible. He concluded tieaappraisal report
was regular in terms of both form and procedurd,fanthe remainder
he referred to the reply he had submitted to thpepBoard. It is this
decision that the complainant impugns before tlileufal.
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In a letter of 8 August 2008 the complainant wa®rimed of
the Secretary-General’s decision to terminate hipoatment for
unsatisfactory services with effect from 11 August.

4. The complainant contends, in support of his complahat
his appraisal report for 2006 failed to comply wite statutory
requirements.

5. The ITU staff appraisal report is compiled on tlasib of a
six-part form. The performance of a staff membeassessed in the
second part, in which it is compared to the objedtiassigned to
the post and the competencies that the staff mersbeuld have
demonstrated in the performance of his/her pradess$iduties. A third
part is reserved for objectives set for the comapgraisal period, so
that the staff member can draw appropriate lesankis/her future
career from any criticism or reservations expressed
by his/her supervisor in the second part. The Foyrart concerns
personal development, for instance training, aredfitth is reserved
for comments by the staff member and general obtens by the
supervisor. The requisite signatures are to berethi@ the sixth part.
Each part is divided into a number of sections,phiose of which is
explained in the Performance Appraisal Guide.

6. The comparison of the staff member’s performandé thie
objectives assigned to his/her post falls undetige.1 of the form,
in which five groups of objectives are listed. Aadiag to the report at
issue in this case, the complainant allegedly aehi®nly one of these
five objectives.

The Performance Appraisal Guide states the follgwim this
regard:

“Section 2.1 — Assessment of key results

a) The supervisor will assess whether the objestims mutually agreed
in the previous report, have been met. The supmraisd staff member
are invited to comment on any relevant facts ingpace provided for
that purpose. Comments are mandatory where obgschimve not been
met.
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b) If the supervisor and staff member agree that teesks or activities
which were not stated as objectives have been agaigirad, those
tasks or activities should also be evaluated, witthmwever indicating
whether objectives were met. The same applies wherebjectives
were set in the previous period. The supervisoukhimdicate how the
activities in question were performed.”

According to the complainant, the supervisor's faowggative

assessments were formulated in incomplete andrexiaerms.

This criticism is irrelevant inasmuch as it impligbat the
supervisor is required to comment on each of tinkesees describing
the objectives to be met. The essential requirerigetitat it should be
possible to deduce from the supervisor's commemtsréasons that
prompted him to reach his stated conclusion. Frbim perspective,
and since there is no need under the circumstaiacesle on the
validity of the disputed assessments, it must beclooded that the
supervisor complied with the formal requirementshef Performance
Appraisal Guide with respect to the method to bd#doded in
indicating on the form whether or not the assigokj@ctives were met
by the staff member concerned.

7. The competencies displayed by the staff memberhen t
performance of his or her duties are assessediiose.2 of the form.
This section contains a long list of the specifiequirements
of the post, which are divided into two major catees entitled “Core
and functional competencies” and “Managerial corapeies”. After
appraising these competencies, the supervisor gesvan overall
rating.

(@) The Performance Appraisal Guide defines conmpéts,
within the meaning of section 2.2 of the appraifam, as “a
combination of skills, attributes and behavioust e directly related
to successful performance of the job. While objestiare focused on
key results, competencies express the manner ichvwgtaff members
carry out their job.” It states that the critertalte used in determining
the competencies of the staff member concerned defieed after
consultation with 120 staff members across therosgdion.
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(b) According to the annex to the Performance AispiaGuide,
each item involved in determining the competendadésthe staff
member is rated on a scale of 1 to 5. Minimum gafircorresponds to
the assessment “Poor”. It is given when the sta#fmiper never
demonstrated that he or she possessed the compsteequired for
the work. Maximum rating 5 corresponds to the assest
“Exceptional”. It is given when the staff membeways demonstrated
that he or she possessed the competencies redprirde work.

(c) In the instant case, the ratings received gy dbmplainant
under the heading “Core and functional competehcasge between
0 (twice) and 3 (once); under the heading “Manajedmpetencies”
the complainant consistently received the ratirfgr2the four sets of
criteria that were rated by the supervisor.

(d) It should be noted that there is no provisigthez in the
Performance Appraisal Guide or in the section effdrm concerning
overall rating for 0, which was given for two congecies,
productivity and dependability.

By twice giving the complainant a rating that ig eavisaged in
the Performance Appraisal Guide, the supervisoadired the rules
applicable to the process of assessing a staff mesnperformance.
Furthermore, this kind of rating is likely to leatlee staff member
concerned feeling that his competencies or perfooman the areas
assessed are so substandard that they do not eréramassessment
on the part of his supervisor. Such conduct magXpected to foster
in the staff member a deep sense of personal inadgq

As such a rating has no basis in law and is contathe rules of
conduct applicable to the personal relations betwidernational
organisations and their staff, it cannot be upheld.

8. The third part of the form used for a staff membeappraisal
report concerns the objectives for the coming pknehich was 2007
in the case in point. According to the form, thetsm is to be
completed by the supervisor in consultation witke #taff member
concerned. The objectives to be met must be list¢dorder of

10



Judgment No. 2917

importance in the boxes numbered 1 to 5. The Rudnce Appraisal
Guide states that these objectives, which are fipeesults expected
for the period covered, should be set in order radripy by mutual
agreement between the supervisor and the staff eerabd that they
need not cover all the tasks mentioned in therlatieb description.

This part of the form used for the appraisal ofJuly 2007 was
not completed as required by the Performance Apgrabuide. It
simply contains the following handwritten note:

“New assignments are being coordinated with BDT agament. To be

added as annexe.”

This approach was obviously taken by the superyismbably
with the complainant’s tacit consent, because tuged had just
been assigned to another unit within BDT, a trangfatailing
new responsibilities that the supervisor was cjeariable to assess
objectively himself in consultation with the comiplant, as required
by the Performance Appraisal Guide.

The question as to why the description of the dhjes for the
coming period was apparently not forthcoming witlsinreasonable
time need not be addressed. Suffice it to notetti@tpproach taken
by the supervisor in preparing the disputed apataisport did not
result in an infringement of the complainant’'s tgyhor did it distort
the assessment of his competencies and performdudag the
preceding year.

9. The sixth part of the appraisal form is reserved tie
signatures of the persons involved in the assedsmka Performance
Appraisal Guide states in this regard:

“The staff member and the supervisor must sign.h&ny intermediate

supervisor must also initial the report to indictttat he/she has seen and
approved it.

(-]
The Director of the Bureau or, for the General 8egiat, the Chief of the

Department concerned, must also sign the repornsdmake comments
if necessary.

The Secretary-General or the Deputy Secretary-@Géngll indicate that
the report has been seen as necessary.

11
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If any supervisor has made comments, the staff memiust again initial
the report to show that they have been seen. Umal@ircumstances does
this imply agreement with the comments, nor doés &ny way prejudice
any subsequent action the staff member may wisike

The Personnel Department must initial the repod anter the date on

which it was seen by the department.”

The form was signed in the present case only bycdmeplainant
and the then Director of BDT. In particular, it doeot bear the
signature of the Secretary-General or that of tlepudy Secretary-
General, who ought to have signed it if the formves unable to do so
for personal reasons. The ITU attributes this ualsituation to the
fact that, during the material period, the DireaddBDT was also the
complainant’s supervisor and that, at the time whign form was
completed, he had become the Secretary-Genetad dftion.

In the Tribunal’s view, this explanation does ngitjfy the course
taken in this case by the complainant’s supervisoid ultimately by
the Secretary-General. The signing of a documettt stich important
implications for the future career of a staff memie not a mere
formality, and insistence on absolute complianct whis rule cannot
be dismissed as an unduly formalistic approach. Pphevision
requiring that the appraisal form be signed notydoy the direct
supervisor of the staff member concerned but ajsother persons,
such as the chief of the department, the Diredtthe Bureau and the
Secretary-General or, in his absence, the DeputyeBey-General, is
designed to guarantee oversight, at Ipaisha facie of the objectivity
of the report. The purpose of such a rule is touensthat
responsibilities are shared and that the staff neemitho is being
appraised is shielded from a biased assessmentsbpeavisor, who
should not be the only person issuing an opiniotherstaff member’s
skills and performance.

It follows from the passage in the Performance Apmal Guide
concerning signatures that the report in the ptesase should have
been signed not only by the Director of the Bureduwhich the

12
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complainant’s unit formed part, but also by the igpSecretary-
General, as the Director in question was also tbhmptainant’s

supervisor and had since become the Secretary-8esfethe Union.

This obligation was all the more imperative in thase in point
because the complainant's comments on the appnapalt for the

preceding period and on the disputed report cagptdan his ability to

engage at the time in a free and frank discussfdmsoprofessional
appraisal owing to the difficulties he was appdyeahcountering in

his personal life. It matters little that the coaiphnt's opinion

regarding the scope, in practical terms, of theatigre requirements
contained in the Performance Appraisal Guide senisave varied
during the proceedings.

10. The Tribunal concludes from the foregoing that disputed
appraisal report is tainted with serious irregtiesi The Secretary-
General’'s refusal to censure them constituted eadbreof the
assessment rules laid down in the Union’s PerfoomaAppraisal
Guide.

The complaint must therefore be allowed, withoetréhbeing any
need to examine the other procedural pleas raismdinh. With regard
to the substantive pleas, including the plea thatdisputed appraisal
was also an act of retaliation, the Tribunal fintist there is no
evidence in the file to support them. The impugdedision must be
set aside and the performance appraisal repo2006 removed from
the complainant’s personal file.

11. The complainant is entitled to moral damages inaim®unt
of 10,000 Swiss francs.

He is also entitled to costs in the amount of 5 fi@0cs.

13
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DECISION
For the above reasons,

1. The Secretary-General’'s decision of 5 February 2808t aside
and the performance appraisal report of 10 July726idall be
removed from the complainant’s personal file.

2. The ITU shall pay the complainant moral damageth@amount
of 10,000 Swiss francs.

3. It shall also pay him costs in the amount of 5,6@6cs.

In witness of this judgment, adopted on 27 April@0Ms Mary G.
Gaudron, President of the Tribunal, Mr Seydou Ba&eWPresident,
and Mr Claude Rouiller, Judge, sign below, as doatherine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2010.
Mary G. Gaudron
Seydou Ba

Claude Rouiller
Catherine Comtet
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