Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

109th Session Judgment No. 2911

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J. K. agaitif® European
Patent Organisation (EPO) on 28 November 20080Ottganisation’s
reply of 9 March 2009, the complainant’s rejoindér3 May and the
EPOQO’s surrejoinder of 24 August 2009;

Considering the application to intervene filed by KIG. S. on 22
May 2009;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a German national born in 193&ejb the
European Patent Office, the secretariat of the EP0981, and retired
on 1 October 2003. He pays half of his pensiondafife, from whom
he has been separated since March 1992. He cyrreggides in
Germany.

The complainant's EPO pension is supplemented byaxa
adjustment which is intended to compensate to sdeggee for the
fact that it is taxed in his home country, since timcome tax
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exemption enjoyed by staff members ceases uporement. The
adjustment is calculated by reference to tables eqtiivalence
established for each tax year and for each Memtae S in this case
Germany — on behalf of the EPO by the Inter-Orgdiuas Study
Section on Salaries and Prices (hereinafter “th8”)OThe tables
specify, for each amount of pension, the amourthefadjustment to
be added thereto. At the material time, pursuastrticle 42(3) of the
Pension Scheme Regulations of the European Patféine Cfor the

purpose of calculating the adjustment, pensionéttsowt a spouse or
dependants were deemed to be in the position @haigner without
entitlement to any tax reliefs or allowances fanilg responsibilities.

All other recipients were deemed to be pensionejsyeg the tax
reliefs and allowances of a person who is marrigdout children. No
account was taken of individual factors relating ttee personal
circumstances of a particular pensioner, but cistances arising in
the course of the year as a result of a changwilnstatus were taken
into account.

From October 2003 to March 2005 the tax adjustmasitd
to the complainant was calculated on the basialdés of equivalence
applicable to married pensioners. In April 2005 tbemplainant
was informed that he would be subject to the taifleequivalence
applicable to pensioners without a spouse or depdsd with
retroactive effect from the date of his retiremest,he had requested.
As a consequence, the amount of his tax adjustmasnincreased.

By a letter of 30 September 2005 the Head of thasiBe
Administration Department informed the complainatitat the
guidelines provided by the 10S with the 2005 taldésequivalence
stipulated that separated pensioners in receiptaofousehold
allowance were to be subject to the table applecaiol married
pensioners. As the complainant was married, he stikgeceiving a
household allowance in addition to his pension. eguently, with
effect from 1 January 2005, the tax adjustment tockv he was
entitled would again be calculated using the tabplglicable to married
pensioners.
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By a letter dated 18 December 2005 the complaineaaested
that the calculation of his tax adjustment be bassdbefore, on the
table of equivalence applicable to pensioners with® spouse or
dependants. He asked that, in the event that Qisest was rejected,
his letter be treated as an internal appeal. Ofrdsfuary 2006 the
Director of the Employment Law Directorate replibdt the President
of the Office considered that the tax adjustmert haen calculated
correctly. Consequently, the matter had been edeto the Internal
Appeals Committee for an opinion.

In its opinion of 13 August 2008 the Committee un@usly
recommended that the complainant be awarded 1,008 én moral
damages for the excessive duration of the inteapgkeal procedure,
but that the appeal otherwise be dismissed as ndéul In a letter
dated 10 October 2008 the complainant was inforrtteat the
President had decided to endorse that recommenddfimat is the
impugned decision.

B. The complainant submits that the EPO was correcénwht
calculated his tax adjustment based on the tableemfivalence
applicable to pensioners without a spouse or degrgadHe states that
he is “legally separated” from his wife and thatden German
law he is considered unmarried for income tax psegoIn his view,
Article 42 of the Pension Scheme Regulations doats explicitly
stipulate whether pensioners in his situation ghobk treated
as married or unmarried but, in light of Article(2R of the Pension
Scheme Regulations and Rule 42/1 of the ImplemgRines thereto,
the EPO has to take into account the way he iseleander German
law in calculating his tax adjustment. Furthermdkgicle 42(3) of the
Pension Scheme Regulations must be applied bearingind the
purpose of the tax adjustment system, which, aaogrdo the
complainant, is to provide a 50 per cent tax retepensioners based
on the income tax system of the Member State witene reside. The
EPO must therefore consider the fact that undem@erlaw he does
not enjoy the tax relief granted to married taxpaye

The complainant contends that the EPO’s decisioret¢alculate
the tax adjustment to which he was entitled ushrgtable applicable
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to married pensioners is unlawful. He argues that KOS is not
competent to provide rules of interpretation fog ipplication of the
tables of equivalence. The competence to interpret apply the
Pension Scheme Regulations rests solely with tfieeOf

He asks the Tribunal to quash the impugned decisitmrespect
to the tax adjustment and to order the EPO to takeuhe adjustment
by treating him as he would be treated under Geraanthat is, as a
pensioner without a spouse or dependants. He $edker damages
for what he deems to be the excessive delay inirtteznal appeal
procedure, and he also claims costs.

C. In its reply the EPO states that it correctly agglihe relevant
provisions of the Pension Scheme Regulations. Ihtpoout that
under Article 42(3) an unambiguous distinction iad® between two
categories of pensioners based on whether or agththve a spouse or
dependants. Consequently, taking into account maltiaw, only two
tables of equivalence are drawn up by the 10S cker#2(3) stipulates
that only changes in a pensioner’s civil statustaken into account
when determining the category to which he or shdongs.
Furthermore, paragraphs 2 and 3 of Article 42, thace to be read
together, provide that the tax adjustment systenthépretical and
that national law is applicable only to a certakteat. Therefore, it is a
pensioner’s civil status and not how he or sheeiatéd under national
tax law that is determinative. The Organisationuagy that the
complainant’s separation from his wife is factuadt legal; his civil
status has not changed and his status under Getaxahaw is
irrelevant. It also points out that it is not diggdithat the complainant
is entitled to and receives a household allowaneealrse he is
married. Irrespective of his separation from higewhe cannot be
treated as a pensioner without a spouse or depenfiarthe purpose
of calculating his tax adjustment.

The EPO acknowledges that the letter to the comgidi of
30 September 2005 relied inter alia on the I0Sginds as a basis for
the decision to revert to using the table of edeivee for married
pensioners. However, it notes in this respect thaing the internal
appeal procedure it justified its decision on di#fg grounds, namely
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the correct application of the relevant provisiools the Pension
Scheme Regulations and the Implementing Rules ttheliesubmits
that it lawfully changed its interpretation of tleogrovisions. The
complainant had no right to be considered as aigegswithout a
spouse or dependants.

The Organisation disputes the complainant’s claamafdditional
moral damages. It asserts that the amount of dasrlagdas already
received for the delay in the internal appeal ptoce corresponds to
previous awards made by the Tribunal in similaesas

D. In his rejoinder the complainant presses his plétes.submits
that the theoretical nature of the tax adjustmgstesn does not mean
that national tax law is not applicable or applieabnly to a certain
extent. The word “theoretical” in Article 42 of thHeension Scheme
Regulations refers to the method of calculating tidve adjustment.
In addition, he argues that the EPO has demondtrateertainty
by twice changing its interpretation of the relevg@novisions, and
that any ambiguity in those provisions should bestwed contra
proferentum and in his favour.

E. In its surrejoinder the EPO maintains its positithrcontends that
the applicable provisions are clear, leave no rdominterpretation
and that they were applied correctly to the conmalai.

CONSIDERATIONS

1. The complainant, a former staff member of the Eeawp
Patent Office, retired on 1 October 2003 and live&ermany. He is
married but he has been separated from his wifeesiiarch 1992.
Pursuant to the Pension Scheme Regulations, hiegessin receipt of
a tax adjustment in addition to his pension.

2. From October 2003 to March 2005 the tax adjustrdestto
him was calculated on the basis of tables of edgima applicable to
married pensioners. In April 2005 the EPO infornteel complainant
that, with retroactive effect to the date of higirement, his tax
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adjustment would be calculated on the basis obke taf equivalence
applicable to pensioners without a spouse or depdadin September
the EPO advised him that, with effect from 1 Japu2005, the tax
adjustment would revert back to the adjustmentiegple to married
pensioners. The complainant lodged an internal appgainst this
decision.

3. The Internal Appeals Committee recommended that the
complainant be awarded moral damages in the anma@uhD00 euros
for the delay in the internal appeal procedure that the appeal be
dismissed in all other respects as unfounded. Thsident accepted
this recommendation and on 10 October 2008 diswhifise internal
appeal. The complainant impugns this decision leettoe Tribunal.

4. The complainant's position is premised on the fHmwit,
under German tax law, a legally separated perstiaased the same as
an unmarried taxpayer. In his view, reference ghbel had to German
tax law for the purpose of determining the appigritax adjustment
due to him.

5. At the material time, Article 42 of the Pension &ate
Regulations which provided for the adjustment ohgiens read as
follows:

“Pensionswhich are subject to national tax legislation

(1) The recipient of a pension under these Reguiatshall be entitled to
the adjustment applying to the Member State of @nganisation in
which the pension and adjustment relating thereé chargeable to
income tax under the tax legislation in force iattState.

(2) The adjustment shall equal 50% of the amounwhigh the recipient’s
pension would theoretically need to be increased,ofder for] the
balance remaining after deduction of the amoumtadional income tax
or taxes on the total to correspond to the amodnthe pension
calculated in accordance with these Regulations.

For such purpose, there shall be drawn up, foh édember State,
in accordance with the implementing provisions mref@ to in
paragraph 6, tables of equivalence specifying, dach amount of
pension, the amount of the adjustment to be addeckto. The said
tables shall determine the rights of the recipients
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(3) In calculating the theoretical amount of incotar or taxes referred to
in paragraph 2 of this Article, account shall b&eta only of the
provisions of tax legislation and regulations dffeg the basis of
liability and the amount of income tax or taxes fl pensioner-
taxpayers in the country concerned.

Pensioners without spouse or dependants shaledmel to be in the
position of a pensioner without entittement to atax reliefs or

allowances for family responsibilities, all otheecipients being
deemed to be pensioners enjoying the tax reliefsadlowances of a
person who is married without children.

No account shall be taken:

— of individual factors related to the personateimstances or private
means of a particular pensioner,

— of income other than that arising under theseuR¢igns,
— of the income of the spouse or dependants gi¢hsioner.

On the other hand, account shall, in particulag taken of
circumstances arising in the course of the yearrasult of:

— a change in civil status or settlement in anoftlace of residence
with a different taxation system,

— commencement or cessation of payment of the pensi

[.I"

6. Contrary to the complainant’s assertion, the PenSicheme
Regulations do not contemplate that the civil stattia pensioner for
the purpose of the application of the tax adjustmsimould be
determined by reference to the income tax law efrdlevant Member
State of the Organisation. Rather, regardless pfstatus under the
relevant tax law, under Article 42(3) a pensioreedéemed to be in
one of two categories for the purpose of deterrgirthre appropriate
tax adjustment.

7. Those pensioners without a spouse or dependantieansed
to be in the position of a pensioner without eatitent to
any tax reliefs or allowances for family respondies. All other
pensioners are deemed to be pensioners enjoyintptheeliefs and
allowances of a person who is married without ¢bkitd Accordingly,
it can be seen that, under the Pension Scheme &g, the status of
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a pensioner under German tax law is irrelevanttfa purpose of
determining the tax adjustment.

8. Further, although the complainant maintains that ie
regarded as unmarried under German tax law, irabsence of any
persuasive authority to the contrary, his civiltssaremains that of a
married person.

9. Based on the above interpretation of Article 42(8)e
Tribunal concludes that the EPO correctly integuleand applied
the Pension Scheme Regulations. It is unnecessagonsider the
complainant’s additional arguments as they are wubd by this
conclusion. Accordingly, the complaint will be dissed.

10. As the Tribunal concludes that the moral damageshén
amount of 1,000 euros already paid to the comptaifaa the delay in
the internal appeal procedure is appropriate incineumstances, no
further order in this regard will be made.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 14 May 20¢68 Mary G.
Gaudron, President of the Tribunal, Mr GiuseppebBgallo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, a4, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2010.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



