Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2902

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr E. A. againise United
Nations Industrial Development Organization (UNID@) 9 January
2008, UNIDO's reply of 6 May, the complainant’'s agigjder of
11 July, the Organization's surrejoinder of 23 @eto the
complainant’s corrigendum dated 14 November 20G8,aldditional
submissions of 25 May 2009 and UNIDQO'’s final comisethereon of
31 July 2009;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. In the first half of 1992 UNIDO and the GovernmafitGreece
signed an agreement to establish an Investment Tawhnology
Promotion Office (ITPO) in Athens. The agreemerdvited that the
Government would fund the ITPO for two years, vatipossibility of
extension subject to periodical evaluatidns1994, 1996, 1999, 2003
and 2005 joint evaluation missions were undertaleemsequent to
which funding was extended.
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The complainant, a Greek national born in 195Mgdithe ITPO,
Athens, in July 1992 as Investment Promotion Exjpértevel L-2
under a project personnel appointment. Later tlear yis functional
title was changed to Deputy Head of the Office vatfect from the
date of his appointment, and after three subsegpeorhotions he
reached level L-5 in 2001. UNIDO recommended himtfe post of
Head of the ITPO, Athens, in 2003. However, thee®&r&overnment
did not endorse this recommendation and the comguthi was
promoted to Acting Head instead.

By a letter of 25 November 2005, the Managing Doeof
UNIDO’s Division of Administration informed him tha his
appointment would not be renewed upon its expiry3@nDecember
2005. Referring to the report issued on 14 Noven@®5 of a joint
evaluation mission, which took place in Septemb66052 and to
a recommendation contained therein to restructbee @ffice, he
explained that the new staffing requirements erdaithe abolition
of several posts, including that of the complain&m 8 December
the latter wrote to the Director-General and askéd to review
the decision to abolish his post and not to renéwvappointment,
contending that the evaluation report did not contany
recommendation to restructure the ITPO, Athens. éekvafter his
separation from service, in a memorandum datedn8adga 2006, he
reiterated his request. However, by a letter of&iuary the Director-
General informed him that he had decided to mairita¢ decision, on
the grounds that the decision to abolish severatspoincluding
the complainant’s, had been taken after carefulbéedtion and
reinforced by the recommendations made in the 28@&luation
report. The complainant filed an appeal with thetlappeals Board on
24 March 2006 and in February 2007 he was notiftédthe
composition of the panel which had been set uptsider his appeal.

In its report dated 10 July 2007 the Board foundt tdNIDO
had failed to substantiate properly the decision atmwlish the
complainant’s post and it recommended that he terded financial
compensation equivalent to 12 months’ salary anttlements.
However, it concluded that his allegations of pdege and
discrimination fell outside its jurisdiction. The irBctor-General
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disagreed with the latter finding. He convened aetng with

the Board and members of the Administration in ortbe “clarify

the matter”, and he sent the case back to the Biard to review
the allegations. On 21 September the latter issaedaddendum
to its report, in which it found that the allegao of prejudice
and discrimination were unsubstantiated, but it ntaaned the
recommendations made in its report of 10 July. Bjmemorandum
of 9 October 2007 the complainant was informed that Director-
General had decided to dismiss his appeal in itsegn That is the
impugned decision.

In the meantime, the complainant, who had askdxtoonsidered
for the post of Head of the ITPO, Athens, which badome vacant on
1 September 2006, was advised that candidates Weutdminated by
the Greek Government. After having been informedt tanother
person had been appointed to the post in quegtierfijled another
appeal on 27 June 2007 alleging, inter alia, unlegeatment, which
forms the subject of a second complaint beforeTtitainal.

B. The complainant submits that there was no justiboafor the
abolition of his post, particularly in view of tii@ct that he was a long-
serving staff member with a very good performaieeiis opinion, the
fact that only his post was abolished constitutedemce of prejudice
and discrimination against him. He contends thatréstructuring of
the Office was not warranted by any objective readmut merely
served to facilitate the recruitment of anothersperwho had the
support of the Greek Government and who was subsdglappointed
Head of the ITPO, Athens. He refers to an e-mail of
23 December 2005 in which the ITPO Coordinator NIMO’s
Headquarters in Vienna advised him that the “positiof the
Government had not changed and denounces whatriséders to be
Government interference in the administration affst

The complainant maintains that he was entitled e same
safeguards as those afforded to staff members atiddarters when
posts are abolished, yet the Organization did ncamine his
performance appraisal before deciding not to reh&saappointment.
Additionally, in failing to convey the true reasofos the abolition of

3



Judgment No. 2902

his post, it denied him the right to defend higiiasts properly and in a
timely manner.

According to the complainant, UNIDO breached thgydui care it
owed him in several respects. It did not inform himat the post of
Head of the Office had become vacant in the cooir@906, nor did it
offer him any alternative post. Furthermore, in tcast to all other
staff members in the ITPO, Athens, he was not gigecontract
extension.

He contends that the internal appeal proceduretaiaged with
irregularities, particularly because the meetinghvemed by the
Director-General in his absence casts doubt omtlependence of the
Board and the integrity of the internal appeal pesc He holds that the
meeting was not necessary and deplores the Boagpdistion of his
request for hearings. He asserts that, in alludimghis political
opinions, the Board changed the basis of his dilegs of prejudice
and discrimination. Lastly, he points out that ¢hesere inordinate
delays in the internal appeal proceedings, notingarticular that the
Director-General withheld his final decision longban the statutory
month, although the addendum to the Board’'s rewad confined to
the issue of prejudice and discrimination.

The complainant asks the Tribunal to quash the gnpd decision
and to order his re-employment at level P-5 or &t%n “appropriate
step”, under a contract of at least two years,ratrdactive payment of
the corresponding salary and entitlements fromruaiy 2006 to the
date of re-employment, together with interest.
In the event that re-employment is not possibleniwithree months
of the Tribunal's decision, he seeks compensationam amount
equivalent to seven years’ salary and entitlembated on the level
and step he held when he was separated from UNID&ddition, he
claims 200,000 euros in compensation for the psudesl and moral
injury he suffered, and 5,000 euros in costs.

C. Inits reply the Organization submits that the dgieci to abolish
the complainant’s post was a discretionary and that it was taken
in the interests of the ITPO, Athens. It denies &nmyden motive
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for the decision and rejects the allegations ofjudiee and
discrimination. The restructuring, which had idl§iabeen considered
by a joint evaluation mission conducted by UNIDOdahe Greek
Government in 2003, was based on objective ground® wit
achieving “an appropriate level and skills mix bé t{O]ffice staff” in
order to improve its performance within the avdi#alibudgetary
resources — in line with the ITPO’s draft work praxgme for 2006.
Thus, UNIDO did not need to consider the complatisgperformance
or merits before deciding to abolish his post. @hfendant also rejects
the allegation of improper interference by the ®&ré&sovernment,
arguing that it informed the complainant of theidien to abolish his
post in due time and that it was under no obligato give him an
opportunity to state his position before taking tthecision.

UNIDO maintains that it had no duty to offer areafiative post to
the complainant, as he was employed under a teslho@operation
project personnel appointment, which was limited itsy terms to
service on a particular project. Nonetheless, dt adnsider him for
alternative employment, but the complainant did m@otept any
of the solutions it suggested. Contract extensimese offered to
staff members whose functions or post were notctdte by the
restructuring.

As regards the internal appeal procedure, UNIDOd$iahat
the meeting convened by the Director-General ditl gmmpromise
the independence of the Board or the integrityhef internal appeal
process; its purpose was to discuss the issueisdiction with respect
to the allegations of prejudice and discriminatibhe complainant did
not object to it, nor did he request to attend tha time. Furthermore,
it was the complainant who alluded to politicaleiriérence to sustain
the allegations in question. The Organization aersi that the appeal
was concluded within a reasonable time,
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emphasising that the Director-General was rightwaiting for the

issuance of the addendum to make his final decididfiDO invites

the Tribunal to reject the complainant's claims riglation to his

re-employment as they are the subject of anoth@ealp and it

contends that there are no exceptional circumssaweeranting such a
measure.

D. In his rejoinder the complainant presses his plel@sargues that
the failure to appraise his performance beforedieginot to renew his
appointment also constitutes a breach of his tesmemployment,
given that from 1999 onwards his letters of appoénit stated that
his performance would be evaluated in accordande the Director-
General’'s Administrative Instructions applying ttaf6 members at
Headquarters. He adds that his appointment wafinite in nature”

and that UNIDO failed to distinguish between projgersonnel
employed in developing countries and personnel eyepl in the ITPO
network offices.

E. In its surrejoinder the Organization asserts that complainant
has not identified in what manner he has beeneddedifferently from

staff members at Headquarters and that, even ip&ifrmance had
been appraised, it would not have entitled himdtain his post or
receive a contract extension. It points out thatdbmplainant has not
identified any vacancy for which he could have beensidered in

November or December 2005 and submits that thene iegal basis
for drawing a distinction among project personnel.

F. In his additional submissions the complainant adduevidence
which, he asserts, shows that the Organization pi@ts with the
Greek Government to remove him from the ITPO.

G. In its final comments the defendant argues that diielence
produced by the complainant in his additional swdsions is
incomplete, misconstrued and irrelevant and thabés not call into
question the reasons for abolishing his post.
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CONSIDERATIONS

1. The complainant impugns the Director-General’s sleni of
9 October 2007 to dismiss his appeal and thus iotaia the decision
not to renew his appointment upon its expiry. Thee@or-General
dismissed the appeal in its entirety for the folloyweasons:

(1) The Joint Appeals Board’'s recommendation thhe t
complainant be awarded financial compensation had n
basis in fact and in law.

(2) The Board's finding that it was the Organizatso duty
to consider a solution less drastic than the noewel of the
complainant’s appointment was not supported byeeithe
200 Series of the Staff Rules or the terms of the
complainant’s employment.

(3) The reasons given for the abolition of his peste adequate
and justified in light of the decision to restruetihe ITPO,
Athens.

(4) He accepted the Board’'s finding that the coinglat's
allegations of prejudice and discrimination were
unsubstantiated.

2. The complainant advances a number of argumenispipost
of his claim that the impugned decision should beaside. Firstly,
he contends that the reasons he was given weréth@atal reasons
for the decision not to renew his appointment. Hegas that the
restructuring was a “sham?”, that unlawful governiviaterference was
the cause of the non-renewal and that the Diraggtreral
misconstrued the findings of the 2005 evaluatigooreto justify his
separation from service.

3. The complainant bases his allegation of government
interference on the e-mail of 23 December 2005 friva ITPO
Coordinator in Vienna and events subsequent to deiparation
concerning the eventual appointment of a former egowment
employee as Head of the ITPO, Athens.
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4. The Tribunal finds that this allegation is not soppd
by the evidence. The e-mail from the ITPO Coordinatpon which
the complainant relies is subject to more thatiaterpretation. This is
particularly so since the “position” referred to the e-mail is
not identified as being a position taken on theeveal of the
complainant’s appointment. The Tribunal also obsenthat the
memorandum dated 8 January 2006 undermines the |aio@pt’'s
allegation. In this memorandum he describes a mgédie had on
30 November 2005 with a member of the Greek Goventnn the
following terms:

“[...] At that meeting, | was given to understandttirea case such as mine,
the decision would rest entirely in the hands ofl DN Headquarters. After
all, the ITPO Athens is administered by UNIDO anbalve been a long-
serving UNIDO staff member. The Greek Governmerdtncurrence
would normally be required for a new appointee hott for extension of
contract of a long-serving staff member.”

5. Moreover, in the Tribunal's view, while the subsequ
staffing of the ITPO does raise other questions, tbmplainant’s
allegation is based on conjecture and not on fagmen which a
reasonable inference of government interferencebeatrawn.

6. Although the evidence falls short of establishingatt
government interference motivated the abolitiorthaf complainant’s
post and the non-renewal of his appointment, thestipn remains as
to whether restructuring was the real reason fer dhcision not to
renew the complainant’s appointment.

7. UNIDO submits that restructuring first became agiubty
as a result of the 2003 evaluation report, and the2005 evaluation
report gave impetus to the move to restructuredewntifying the need
for an improved work environment, consistency afiitiency in the
ITPO. The defendant also argues that the reasanseftructuring
given by the Director-General are consistent whii IiTPO draft work
programme for 2006.
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8. Although the record supports the Organization’sedsm
that a restructuring has occurred, it does noecefihat a decision to
restructure and a decision regarding the abolittbrepecific posts
had been taken prior to 25 November 2005, wherohgplainant was
informed that a recommendation to restructure reshkapproved and
that new staffing requirements meant that his jpost others would
be abolished. It was only in his letter of 31 Jayu2006 that the
Director-General elaborated that the decision strueture had been
taken after “careful deliberation over time by tfB®vernment of
Greece and UNIDO” and reinforced by the findings tbé 2005
evaluation report.

9. Given the importance of a decision to restructuite & view
to ensuring the viability of the ITPO, Athens, atide lengthy
deliberations leading up to such a decision, it lvdne expected that
the decision to restructure and the process foriniislementation
would be well documented. However, UNIDO has faitedoroduce
any evidence demonstrating that that decision &ed decision to
abolish a number of posts were taken prior to 28eKther 2005. The
draft work programme for 2006 to which the defendafers does not
give any insight as to when the decision was taRdrs document
dated 5 April 2006 and identified as a “Draft foisBussion” states,
among other things, that the recommendations oétladuation report
of November 2005 have been incorporated into the&kywoogramme.
Under the heading “Staffing” it states:

“The evaluation report pointed out the need forew 3et of skills required

for ITPO to achieve its objectives, especially witgard to investment

climate/country risk and to technologies relateddnewable energy and

environmental issues. In addition, the evaluaticgport noted the

problematic working environment in the Office amtammended that this
be addressed expeditiously.

The Greek Administration and UNIDO agreed to reanige the Office and

establish a new structure. [...]"

The draft work programme goes on to note that séwexisting
posts were abolished with a view to creating a sgucture and states
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how the ITPO, Athens, “should” be staffed to caoyt the work
programme; it does not indicate when the decisiansssue were
actually taken.

10. The fact that the evaluation report was issued on

14 November 2005 and the decision was communicébedhe
complainant on 25 November, the fact that UNIDOerefto the
lengthy deliberations prior to reaching a decisiamg the lack of any
documentation stating that a decision had beenntabeor to
25 November, lead to the conclusion that, at theéeri@d time, no
decision on restructuring had been taken. Accoldjrtbe decision not
to renew the complainant’s appointment must beasite. However,
the evidence does indicate that restructuring veasgbcontemplated
and has in fact occurred. In these circumstane@sstatement is not
an appropriate remedy. Rather, the complainanntiglexl to be paid
the salary and other allowances he would have vedehad his
appointment been renewed for six months, togetlirinterest at the
rate of 8 per cent per annum from due date undildhte of payment.
The complainant must give credit for any earnirgstlie period from
1 January 2006 to 30 June 2006.

11. Secondly, the complainant contends that UNIDO’Rifaito
conduct a performance appraisal before decidingtootenew his
appointment constitutes a breach of procedure ahdeach of his
terms of employment as his letters of appointméatted that he would
be evaluated on a yearly basis. To the extentlieatomplainant relies
on the 100 Series of the Staff Rules to grouncchkaisns of breach of
procedure, his argument must be rejected as abatkrial times the
200 Series of the Staff Rules applied. The defendeayues that since
the non-renewal of the appointment was not basepeoiormance, it
is irrelevant whether a performance appraisal waswas not
conducted. The Tribunal rejects this argument. UDIhad a
contractual obligation to conduct yearly performanappraisals.
International organisations routinely require apgulits for positions to
provide at least their most recent performance aggr from a prior
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employer. UNIDO'’s failure to provide the complaimawith an
appraisal has deprived him of the use of a critigal in his search for
future employment.

12. Thirdly, the complainant argues that the Organmrati
breached its duty of care in failing to accommoduare in another post
or in a manner less drastic than the non-renewhiscdippointment. He
proposes a number of alternative solutions inclydan contract
extension such as those granted to other staff mesrdnd contends
that he should have been given an opportunity phyapr the position
of Head of the ITPO, Athens. This latter submissisii not be
addressed as it is the subject of another complaint

13. The complainant disputes UNIDO’s assertion thatstated
he was not willing to downgrade to an L-4 positidthe explains
that when he was asked whether he would accept augbsition,
he simply replied: “Would you if you were me?” larins of the offer
that he be given out-put based contracts, the @impit takes the
position that, having regard to his circumstandbis could not be
taken as a genuine attempt to accommodate him.

14. The Organization had no obligation under the 20feSeof
the Staff Rules to find an alternative post for tbemplainant.
However, it had a duty to explore with him possitygions prior to his
separation. The failure to do so was an affronhi® dignity and
showed a lack of respect for him as a highly regartbng-serving
staff member.

15. Fourthly, the complainant alleges that he was #rget of
prejudice and discrimination on the part of UNID&XXhough the Joint
Appeals Board was incorrect in its narrow intergtien
that discrimination had to be linked in some way a@opersonal
characteristic, the complainant has failed to adddficient evidence
to show that the non-renewal decision was motivatgdmalice,
ill will or bad faith or that it was motivated by @an to make way
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for a former government employee. As to the allegabf unequal
treatment, the Tribunal recalls that the principfeequality means
that those in like circumstances should be treati®. The evidence
in this case shows that the staff members whosdramia were
extended for short periods of time were not in ldeeeumstances to
those of the complainant. Accordingly, his allegas of prejudice and
discrimination are rejected.

16. Lastly, the complainant contends that the integatythe
internal appeal process was undermined by delay thedmeeting
convened by the Director-General to “clarify thett@g regarding his
allegations of prejudice and discrimination. Théiinal finds that by
any standards a delay of nearly 19 months to cdmplee internal
appeal process is unreasonable.

It also finds that the convening of the meetingh#f Board and
members of the Administration without affording tbemplainant an
opportunity to attend constitutes a breach of dueegss. While the
Tribunal accepts that it was within the authoritly the Director-
General to remit the matter to the Board for theopse of considering
the allegations of prejudice and discriminationmaeting was not
required to achieve that purpose.

17. In addition to the salary and other allowances phkeyan
accordance with consideration 10 above, the comgtdiis entitled to
moral damages in the amount of 10,000 euros forDdX4 failure to
conduct a performance appraisal, its failure tattthe complainant
with dignity and respect, and for the breach of duemcess as well as
the delay in the internal appeal process. He s afgitled to costs in
the amount of 1,000 euros. All other claims mustlisenissed.
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DECISION

For the above reasons,

1. The decision of the Director-General of 9 Octobed02
dismissing the complainant’s appeal is set asidds dhe earlier
decision not to renew his appointment.

2. UNIDO shall pay the complainant the salary andvedloces he
would have received had his appointment been retheuveil
30 June 2006, together with interest at the rat® pér cent per
annum from due date until the date of payment. ddraplainant
is to give credit for earnings, if any, in the perifrom 1 January
2006 until 30 June 2006.

3. UNIDO shall pay the complainant moral damages & dmount
of 10,000 euros.

4. It shall also pay him costs in the amount of 1,60fbs.

5. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 5 Noven@9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusegerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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