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108th Session Judgment No. 2900

THE ADMINISTRATIVE TRIBUNAL,

Considering the first and second complaints filgdMr D. Q.
and Mr D. M. W. against the European Telecommuidoat Satellite
Organization (EUTELSAT) on 17 March 2008 and caedcon
23 June, the Organization’'s replies of 23 Octob®082 the
complainants’ rejoinders of 20 April 2009, EUTELSABurrejoinders
of 29 July, the further submissions entered byctbmplainants on 19
October in the context of their second complaintsd athe
Organization’s final observations of 27 October 200

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and digadtb the
application for hearings submitted by the complaisan their first
complaints;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The Convention establishing EUTELSAT entered irmeocé on
1 September 1985; it specified that the Organinatiprime objective
was to provide the space segment required forriatemal public
telecommunications services in Europe. The Orgéinizaadopted
various social measures in the interests of if§, stad in that context a
pension fund was established on 1 July 1987 twelethe benefits for



Judgment No. 2900

which provision was made in the Pension Scheme sRule the
January 1999 version of these ruldsticle 33, dealing with the
adjustment of benefits, laid down that:

“Each time the Board of Signatori*ésof the Organization decides on an

adjustment of salaries in relation to the cost staghdard of living, it shall

grant at the same time an identical proportiongdsichent of the pensions
currently being paid, and of pensions whose paynigentleferred, by
reference to the grades and scales taken into dmmasion for the
calculation of such pensions.”
Article 40 of the Rules, concerning the guarantéébenefits, was
worded as follows:

“1 The Signatories of EUTELSAT shall guarantee, ioportion to their
investment share in the Organization, expressed psrcentage, the
payment of the benefits provided for under this dk@m Scheme.
Consequently, they shall undertake to provide slibsi in the

Organization’s budget for any expenditure whichrnzarbe covered by
the Pension Fund.

2 In the event of a merger or other transformationnothe event of
dissolution of EUTELSAT, the Board of Signatories, any ad hoc
body set up, where required, in one of the afordimead cases, shall
take the necessary measures to ensure uninterrppigdent of the
Pension Scheme benefits until the cessation oflem&nt of the last
beneficiary.”

The telecommunications market underwent considerabl
liberalisation in the early 1990s. The European fasion therefore
advocated reform of the intergovernmental teleconicaiions
satellite organisations. In the case of EUTELSAIE, aim was to place
its operations on a competitive footing. To thatl @nwas decided to
transfer its activities to a company governed byional law, but
EUTELSAT continued to exist in order to exercissupervisory role.

It was necessary to amend the Convention in order
to redefine the Organization’s privileges and pawvefhe draft

" For the purposes of the Convention, the term “Sigry” meant the
telecommunications entity or the Party which hagheil the Operating Agreement
relating to EUTELSAT and “Party” meant a State fohich the Convention had
entered into force or had been provisionally agpli#he Operating Agreement
relating to EUTELSAT described the Organization’sthods of operation, especially
from the technical and financial point of view.
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Amended Convention was adopted by the Assembly afid? in
May 1999; the amendments concerned pensions itiger la this
connection paragrapB of Annex A to the Amended Convention
relevantly provides that:
“b) With respect to persons who, at the date ofTitensfer, are in receipt
of benefits under the Rules of the EUTELSAT Pensscheme, such
benefits shall continue to be paid in accordandh wali of the relevant
provisions of those Rules which were in force asthe date of
Transfer.

c) With respect to persons who, at the date ofTtlamsfer, have acquired
rights to receive benefits under the Rules of thELSAT Pension
Scheme, appropriate arrangements shall be madedér to preserve
those rights.”

It was further decided to set up a trust underlale of Guernsey, to
which the assets of the EUTELSAT Pension Fund wobelttansferred
in order that it might manage them and pay bersf&s’ pensions.
This new pension scheme was to be closed; it wihdd cover only
those members of the staff who had already retindden the
Organization changed form and those who had acangegd than five
years of reckonable service under the previousiperscheme. An
interim trust was set up by an interim trust deedL@ April 2001. The
establishment of this trust necessitated amendrmoérthe Pension
Scheme Rules. Article 33 of the new draft Rulesciigel that the
amount of benefit payable in respect of pensiongpagment and
in respect of deferred pensions would be “adjustathually in
line with 100% of any increase in European inflatioln response
to representations made by some pensioners, it thers decided
to reintroduce the reference to standard of liviag, guidance, in
Article 33 if the financial health of the Pensionnd permitted. At
its ninety-sixth meeting, held from 2 to 4 May 20Qe Board of
Signatories approved the changes to the Pensian&cRules.

The Definitive Trust Deed and Rules — the new RenSicheme
Rules — concluded between EUTELSAT, two profesditmstees, a
trustee representing the EUTELSAT management anthantrustee
representing the personnel entered into force odub# 2001. Under
this deed the Organization would transfer its gghmd obligations as
guarantor of the pension scheme to a French lingtedpany called
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Eutelsat S.A. with effect from 2 July 2001. Prowisiwas made for the
winding up of the scheme in Rule 31 of the abovertineed Rules.

Several Rules envisage an automatic increase isiggenin line with

the cost of living. Adjustment to keep pace with gtandard of living
forms the subject of Rule 29.4, which is wordedsirelevant part:

“If following any valuation

(a) the Trustees, having taken the advice of thieigky, consider that the
assets of the Fund would be more than sufficienttlie reasonably
foreseeable future to secure all the Trusteesililias for* pensions and
lump sums under the Scheme by way of Annuity Rﬂiiéi and

(b) the Guarantor agrees, which agreement will bet unreasonably
withheld,

the Trustees can increase the amount of the penpeyable and to be paid
from the Scheme by an appropriate rate taking atcofl both (i) the
amount they consider to be a surplus in the Furd (@nthe difference
between a) the upward movement in the gross natipneduct per
inhabitant of the countries using the Euro as theitional currency and

b) in respect of any period whichever is appropriaf either the rate at
which Gross Salary is revalued undet.1.1 and the rate at which pensions

are increased.”

However, the authentic English text is differenthe French version,

which omits the phrase “und@rl.1.1” at the end of the paragraph.

The Transfer Agreement was also signed on 2 Jubi.20nder
this agreement EUTELSAT transferred through a ghttansfer of
assets all its commercial and technical activied all its liabilities
to Eutelsat S.A. At that juncture Eutelsat S.A.eagl to take over the
performance guarantee given in respect of the dlpsasion scheme.

The complainants are former members of the stafldTELSAT,;
Mr Q. retired in 2000 and Mr W. has been drawingetirement
pension since 2003.

At the end of 2001 the retired staff of EUTELSATpexssed their
concerns with regard to the Definitive Trust Deed ¢he new Pension
Scheme Rules. In a letter of 14 December 2001dddimer Director

" Rule 2 of the new Pension Scheme Rules definesramity policy as a
“contract or policy effected by the Trustees with iasurance company securing a
pension or pensions payable under the Scheme”.
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General of EUTELSAT, a retiree — Mr B. — took isswigh the fact
that henceforth pensions could be adjusted onlinewith inflation,
since the system proposed for adjustment in lirtd tie standard of
living seemed more hypothetical than real. The farnDirector
General replied by a letter of 22 May 2002 that:

“— [Rule 29.4] was introduced in perfectly goodilfd...] to replace the text
of Article 33 of the old Rules, which could no largbe applied owing to
the freezing of salary scales. It was necessafintba means of retaining
the possibility to make an adjustment for the gehstandard of living in
addition to the adjustment for the cost of livingieh is identical in both
sets of rules.

— We considered that this adjustment was applicabléhe conditions laid
down in new Rule 29.4. This is therefore a realististem [...]”
In addition he advised Mr B. to ask the Trustee \Bddr its
interpretation of Rule 29.4 and a simulation of dgplication. A
fruitless exchange of correspondence then ensugeée the Trustee
Body, Eutelsat S.A. and Mr B., who was requestimgamendment of
Rule 29.4, inter alia.

By a letter of 2 April 2005 the complainants and RIrsought the
assistance of the Assembly of Parties. Relying aragraph3b) of
Annex A to the Amended Convention, they held thdth regard to
the adjustment of pensions in line with the staddair living, their
rights under the original scheme had not been otspe They
considered that it was impossible to apply Rulet28.practice as no
annuity policy had been taken out. The Assemblgrreti the matter to
the Executive Secretary of EUTELSAT, who turnedtite Deputy
Chief Executive Officer of Eutelsat S.A. By a lettef 13 February
2007 the latter announced that it was not possibtaake the slightest
change to the Definitive Trust Deed. On 24 April Wt wrote a letter
to the Executive Secretary in which he stated thatissue of the
adjustment of pensions was inherently linked td tifathe financial
guarantee of the payment of pensions and thatgh&antee had
already been weakened. The Executive Secretariedelpy a letter of
17 July that the Assembly was of the opinion thatds not incumbent
upon the Executive Secretary or the Assembly tgadoposition on
the issues of the guarantee of the payment of pessbr the
mechanism for adjusting them and that it had iestdl him to take all
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the necessary steps to secure the Tribunal's agrdeno retain
jurisdiction to hear the dispute. By a letter of 8cember 2007 he
informed the complainants that, since the formésrirtal appeal body
no longer existed, the Assembly, which wished tooicva
denial of justice, had undertaken “not to challerige [Tribunal’s]
jurisdiction for any reason whatsoever and notlject to receivability
on the grounds that internal means of redress haste been
exhausted”. In addition, he notified them of theafi refusal of
EUTELSAT to adopt a position on the above-mentioissdies and
invited them to file a complaint with the Tribundlhe complainants
impugn this decision in their first complaints ifesoas it constitutes a
refusal to review the issue of the guarantee ofpghgment of the
pensions of former staff members of EUTELSAT amdthieir second
complaints, insofar as it constitutes a refusaktoew the mechanism
for adjusting these pensions.

B. The complainants are of the opinion that the nemsjpm scheme
is illegal. They submit that the Amended Conventiord the rights
they had acquired under Articles 33 and 40 of fdeP@nsion Scheme
Rules have been violated. In this connection tledgrrto a document
of May 2001 which, in the section dealing with ches to these rules,
stated that “[t]he approach that ha[d] been takea|§ to ensure that
[...] there [wa]s no loss of rights that [we]re ergoy[at that time] [by

a former staff member] for past service”. They et that it is clear
from this document and from the provisions of paaph3b) and c) of

Annex A to the Amended Convention that the traositio the new

pension scheme should not have had any repercassiotie rights of
beneficiaries under the previous scheme.

In their first complaints the complainants pointt dbat under
Article 40 of the old Pension Scheme Rules the matrof their
pensions was guaranteed by the Signatories. Theyhsa under the
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previous scheme the payment of pensions was uélypnguaranteed
by the Parties, in other words by the Member StafdSUTELSAT,

since if a Signatory were deemed to have withdriram EUTELSAT

owing to a failure to comply with one of its obligms, the
Convention stipulated that the Party which had gieged the
Signatory in question had to assume its capacittheir view, the fact
that the payment of pensions is now guaranteedutgl€at S.A. has
seriously weakened the guarantee. The complairiarttser hold that,
whereas Article 40 guaranteed the uninterruptedneay of benefits
until the cessation of the last beneficiary’s démtitent, the new
Pension Scheme Rules envisage the winding up ostheme and
hence the interruption of the payment of benefitsich “drastically”

narrows the scope of the guarantee.

They ask the Tribunal to set aside the impugnedsiter and
to draw all the legal consequences, in other wdnlsorder the
Organization to adopt all the necessary measu@s efample by
obtaining an undertaking from the Assembly of Rartthat it will
“guarantee the guarantee” of Eutelsat S.A. thatilit pay pensions)
to restore the quality and scope of the guarantetheo payment of
benefits, including their own, until the cessatimi the Ilast
beneficiary’s entitlement. They also claim costs.

In their second complaints the complainants sultihat, despite
the fact that under the previous scheme pensions wereased on the
basis of two criteria, namely a rise in the codivahg and a rise in the
standard of living, in practice they can now beuatgd only in line
with inflation. They consider that a text has bemtopted with a
component which cannot be applied, i.e. the adjestrariterion of the
standard of living, and they infer from this th&ietgeneral legal
principle of “the reciprocal duty of fairness anditoal trust” which
stems from “respect for good faith” has been bredch

They ask the Tribunal to set aside the impugnedsidgcand to
draw all the legal consequences, in other wordsotder the
Organization to adopt all the necessary measumseffample the
amendment of the applicable texts) in order to ensghat pensions,
including their own, can actually be adjusted notyon line with
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inflation, but also in line with a rise in the peapita gross national
product of the eurozone countries. They also rdquesward of costs
and the holding of hearings.

C. In its replies the Organization relies on the Tnéls case law in
order to submit that the complaints are irreceigalals they seek to
obtain a judgment in favour of all the beneficiarief the closed
pension scheme. In its opinion, the complaints aése irreceivable
because they are directed against EUTELSAT, atyeskiich, since 2
July 2001, has not had the slightest legal obligatn respect of the
pensions paid to its former members of staff. Rafgrto the
provisions of Article 3 of the Transfer Agreementmphasises that,
under French law, according to firm precedent, wter autonomous
branch of activity is hived off by means of a partransfer of assets
governed by the legal regime applying to the hivirigof activities,
this transfer includes all of the assets and ligd®l relating to these
activities, and in this connection it quotes selvelecisions of the
FrenchCour de Cassatian

Subsidiarily, the Organization contends that thenglainants’
claims are ill founded and that their acquired tsghave not been
breached. In its reply to the first complaintd)otds that the transfer of
the guarantee to Eutelsat S.A. does not breach Amended
Convention, since provision was made for it therdipoints out that
under the previous pension scheme, pensions wemrameed by the
Signatories, and not by the Member States, and ttietlatter did
not offer a collective guarantee if a Signatorylef@dito honour its
obligations.

It adds that the measures requested by the coraplsirtare
pointless”; in its opinion it is difficult to see hat benefit the
complainants would derive from EUTELSAT providing caunter-
guarantee of the guarantee given by Eutelsat SiAces as
EUTELSAT is now wholly funded by Eutelsat S.A., tlater would
counter-guarantee itself. In this connection, geats that the Pension
Fund is sound and that, to date, Eutelsat S.Afuilgshonoured all its
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obligations. Any risk of a deficit, or even of thist going bankrupt
and therefore of an end to the payment of pensionst therefore be
ruled out.

The Organization explains that the possibility ofnding up
the scheme was contemplated in order to give maximprotection to
its beneficiaries’ interests and that, if the teast were to take such
a decision, it would not entail the end of the pagiof benefits,
as responsibility for making up any shortfall betweassets and
liabilities would lie with Eutelsat S.A., which wltbimake it possible
to ensure the payment of pensions in the futureelieer, it points out
that the possibility of an interruption of the pagmh of benefits was
already foreseen in Article 40, paragraph 2, ofdliePension Scheme
Rules.

In its reply to the second complaints the Orgarzasubmits that
the complainants cannot rely on an alleged faitareomply with the
provisions of the Amended Convention, since thesibigty of
adjusting pensions in line with the standard ofnliy for which
provision was made in Article 33 of the old Penstmleme Rules, did
not confer any right upon retirees. The undertakigigen in Annex A
to the Convention refer only to the protection gmeservation of the
existing rights of serving and former staff memb&STELSAT adds
that the power to adjust pensions in line withgtendard of living was
never exercised, but the possibility to effect sachadjustment has,
however, been introduced in new Pension Scheme Rule In the
Organization’s view, the fact that this rule hag yet been applied
because of the current situation of the Fund da¢smean that it is
inapplicable, for if the financial conditions whidhlays down were to
be met — a perfectly conceivable hypothesis —rihstd¢es would have
no difficulty in applying it.

The Organization further holds that the complaisanave not
shown that it acted in bad faith or with intent lkarm them. It
considers that it has displayed a cooperative mm$parent attitude to
its former staff.

Lastly, it requests that the complainants be odiévepay costs in
respect of the two series of complaints.
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D. In their rejoinders the complainants submit thagirthclaims
plainly relate to the adjustment of their respextpensions. They add
that the second objection to receivability put fardr by the
Organization is drawn almost exclusively from Fiehaw, which the
Tribunal does not apply. Similarly, they point @abat the Tribunal is
not bound by a decision of a national court.

They reiterate their submissions on the meritsthin context of
their first complaints they state that there igal risk of the guarantor
defaulting, as Eutelsat S.A. is an ordinary privammercial company
which could go bankrupt. Mr W. also emphasises behas had to
build up additional financial protection which wduhot be necessary
if his pension were better guaranteed. The comaiidraw attention
to the fact that, in order to guarantee the paynmnpensions, in
addition to transferring the guarantee to Eute&dt, it would have
been possible to contemplate the — admittedly nmexpensive —
solution of insurance through annuity policies.

In the context of their second complaints the caimgints submit
that the Organization has not acted transparenthards its former
staff members, and they consider that they haven lmisled with
regard to the following two points: the fact thhe tDefinitive Trust
Deed had supposedly been approved by the Boarigpnat®ries and
the fact that, according to the former Director &ah the conditions
for applying new Pension Scheme Rule 29.4 wereisti&al In
their opinion, it was the former Finance Directdr BUTELSAT
who inserted an additional condition into the abmentioned rule,
namely the guarantee by way of annuity policieshhe plain aim of
rendering that rule inapplicable. They state theticke 33 of the old
Pension Scheme Rules did not refer to a discratjopawer of the
Board of Signatories, but created an obligatiortlfierlatter.

Lastly, in both rejoinders the complainants poiat that it is not
usual for the Tribunal to order the complainanp&y costs, unless his
or her complaint is manifestly frivolous, whichriet true in the instant
case.

E. Inits surrejoinders the Organization reiteratepisition.

10
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With regard to the first complaints, it points dbat most of the
Signatories guaranteeing the payment of pensiodsrutine previous
pension scheme were commercial companies. In tiezenstances it
does not see how the transfer of the guaranteeuteldat S.A. —
another commercial company which in fact has eoglprospects for
growth — could have altered any of the complaifnafusdamental
terms of employment. It explains that the posdibitif guaranteeing
the Pension Fund by means of insurance was coraéedplbut that it
had very quickly become apparent that that solutieess rather
unattractive. In its opinion the complainants’ féaat the guarantor
might fail is unjustified and in this respect itedses that an insurance
company can also go bankrupt. It says that in tfierests of the
scheme’s beneficiaries it chose what it considerede the most
appropriate guarantee.

The Organization submits that Mr W.'s decision toild up
additional financial protection was not prompteddny injury suffered
on account of an alleged weakness in the guaraofebenefit
payments, but was probably due to the fact thaagmied for early
payment of his benefits at the age of 55, in otthands 13 years before
the age at which he ought normally to have dravenpeinsion, which
has resulted in a reduction in its amount.

With respect to the second complaints, the Orgéinizanaintains
that it has always displayed a cooperative andsparent attitude
towards its former staff, and it describes meetingthe past between
the Staff Association and EUTELSAT management.

The Organization further explains that the wordifigew Pension
Scheme Rule 29.4 was not designed to deprive lwamedis of the
closed pension scheme of their rights but thathercontrary, it met a
legitimate, objective requirement, namely that ofnalding
the trustees to increase the amount of pensiolirsainvith the standard
of living without imposing more liabilities on thiiture guarantor,
Eutelsat S.A., than those assumed by EUTELSAT utigeiprevious
scheme. In this connection the Organization appends
to its surrejoinder a note of 18 July 2009 from filsmer Finance
Director.

11
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Relying on Judgment 1884, in which the Tribunaldh&iat it
would award costs against complainants “in appebercases if they
are sought”, EUTELSAT considers that it would net dmreasonable
if, in each case, each of the complainants werereddto pay it costs
in the amount of 500 euros.

F. In their further submissions concerning their secoomplaints,
the complainants submit that EUTELSAT's surrejoindentains “new
information likely to influence the outcome of thspute”. They
consider that, by producing the note of 18 July®Q@Be Organization
has for the first time supplied an explanation e tontent of new
Pension Scheme Rule 29.4 and that, for this redbey, have been
unable “to defend their case with all the requigifermation at their
disposal”. In their opinion this note confirms thhe former Finance
Director unilaterally amended Rule 29.4 to protdet interests of
Eutelsat S.A.

The complainants also contend that they gainedsaciea large
number of documents through this surrejoinder &iadl through these
they learnt of the “existence, content and extafitthe negotiations
which had taken place between the serving stafftaeadnanagement
of EUTELSAT with regard to amendments to the Panstecheme
Rules. In their view, EUTELSAT retirees were notydinformed of
these amendments and the “principle of transpafetioy adversarial
principle and rights of defence have been breached.

In the letter which they sent to the Registrarha&f Tribunal when
forwarding their further submissions the complaisaaxplain that,
having been authorised to present those submissibag withdrew
their application for hearings.

G. In its final observations the Organization argudmttthe
complainants cannot complain of a breach of thesesdvial principle
or of rights of defence. It stresses that it did mbend to withhold
essential information until the end of proceediriggs;sole purpose in
producing certain documents in the context of itsegoinder was to
supply the Tribunal with all the information whi@thneeds in order to
understand that the complainants’ allegations afeunded.

12
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In the Organization’s opinion, the definitive vensiof Rule 29.4
should under no circumstances be attributed tonglesiauthor. It
contends that the final wording of this rule wassdn, not out of any
wish to favour Eutelsat S.A. or to harm the integesf EUTELSAT
retirees, but out of fairness.

CONSIDERATIONS

1. The complainants, former staff members of EUTELSAME
in receipt of a retirement pension — one since p&EIR000, the other
since 26 March 2003.

2. EUTELSAT was established by a Convention which was

signed in Paris on 15 July 1982 and which entergd force on
1 September 1985. For the purposes of this Corueritie term
“Party” meant a State for which the Convention hadered into
force or had been provisionally applied and “Signgt meant the
telecommunications entity or the Party which haphed the Operating
Agreement relating to EUTELSAT, which was also datis July
1982. This agreement described the Organizationkthods of
operation, especially from a technical and finalngtant of view.

States were represented by the Assembly of Paitesmain
function of which was to determine the Organizatageneral policy
and to supervise its activities in order to asderteehether the
provisions of the Convention were respected.

The Board of Signatories was responsible for deténg the
Organization’s strategy and overseeing its manageared operations.
This body’s decisions were carried out by an Exgeudrgan headed
by a Director General.

In order to fulfil its purposes, EUTELSAT reliedofn the outset
on international civil servants. On 1 July 1987em$ton Fund was set
up to deliver the benefits for which provision waade in the Pension
Scheme Rules.

13
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3. In 1993 it was deemed necessary to consider thkitevo
and restructuring of EUTELSAT. At its 24th meetingld from 12 to
14 May 1998, the Assembly of Parties therefore ayat the bases of
the requisite restructuring of the Organizatiomaly:

— the setting up of a limited company governed bgnEh law
(which subsequently adopted the name of Eutelga) & which
all the operations, assets and liabilities of EUBBI would be
transferred by the end of 2001 at the latest;

— the transformation of the international orgamisatthrough
amendments to the Convention;

— the introduction in the Amended Convention ofnsitional
provisions governing the transfer to the above-inaet company
of the assets, staff, activities and correspontifiglities; and

— the conclusion of a bilateral agreement betwéeninternational
organisation and the French company (the “Arranggihe

At its 26th meeting held in Cardiff (United Kingddrm May
1999, the Assembly of Parties decided to:

— approve the draft Amended Convention and to ribtd the
Operating Agreement would be terminated upon theyento
force of the Amended Convention;

— approve the text of the Arrangement between EWEAL and
Eutelsat S.A;

— note the draft text of the Articles of AssociatiohEutelsat S.A.;
and

— approve in principle the Transfer Agreement anchate that it
would be finalised later.

During this meeting the Assembly decided that tkstructuring
process should be conducted in such a way that EGAE activities
could be transferred to Eutelsat S.A on 2 July 2001

4. After the meeting in Cardiff additional measures rave
taken in respect of the staff. In particular, itsweecessary to determine
how best to manage the pension scheme in the c¢owfexhe
Organization’s transformation, since the latteren§lon Fund would

14
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cease to exist. In June 1999 the Board of Sigresoopted for the
setting-up of a trust under the law of Guernsewvhich the Pension
Fund’'s assets would be transferred. This new pensibeme would
be closed, in other words it would cover only sta#mbers who had
already retired by the time of the transformatiow ghose who had
accrued more than five years of reckonable semker the previous
scheme. After the creation of an interim trust hyirgerim trust deed
in April 2001, it became necessary to amend thesiBanScheme
Rules. Draft Pension Scheme Rules were therefdoenisied to the
Board of Signatories for approval. The Board, nmegetn Paris from 2
to 4 May 2001, approved the proposals submitteit woth regard to
the formation of a definitive trust and its finamgistrategy. It thus
decided to approve the changes to the Pension Echares with
effect from 2 July 2001 and to authorise the DwecGeneral to
complete the formation of the Definitive Trust atad “transfer the
Scheme’s assets and obligations” to it.

The Definitive Trust Deed entered into force on Juhe 2001
together with the new Pension Scheme Rules, Ruleof3Which
provides that, pursuant to the Definitive Trust Dete trustees may,
in some circumstances, wind up the scheme andreethe guarantor
to make up the difference between the assets ofrtmel and the
liabilities of the scheme.

On 2 July 2001 Eutelsat S.A. and EUTELSAT signedThansfer
Agreement under which EUTELSAT transferred all ¢@mmercial
and technical activities to Eutelsat S.A. througpaatial transfer of
assets which was expressly made subject to thaspronsg of Articles
L.236-16 to L.236-21 of the French New Commerciatl€, relating to
the hiving-off of activities. In return, EUTELSATeceived ordinary
shares of Eutelsat S.A. together with a transfemprm. The Transfer
Agreement expressly states that all EUTELSAT litibd, including the
performance guarantee of the closed pension schesmal] be
transferred to Eutelsat S.A.

Under Article Ill of the Amended Convention, EUTEAB
is made responsible for seeing to it that Eute8#&. observes a
number of basic principles and for ensuring contyntegarding rights

15
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and obligations under international law for the as¢he EUTELSAT
space segment transferred to Eutelsat S.A. In theangement
provision is made for close collaboration betwdsnttvo entities, and
Article 4.1 thereof stipulates that “[ijn order &ssist EUTELSAT in
exercising its powers under the Convention andAlnlangement, the
Company [Eutelsat S.A.] shall pay the approved sosf the
establishment and operation of EUTELSAT [...] andvigte certain
other funds upon the conditions set forth in thisovsion”.
EUTELSAT now consists only of an Assembly of Patiand a
Secretariat headed by an Executive Secretary.

5. On 2 April 2005 three retired members of staff of
EUTELSAT, including the two complainants, sent dtele to the
Chairman of the Assembly of Parties to request Assembly’s
assistance in the resolution of a dispute relatnigetirees’ beneficiary
rights under the original EUTELSAT pension schemd the manner
in which those rights had been incorporated int Brefinitive Trust
Deed. As they did not receive satisfaction, on 2ilA2007 one of
the complainants wrote to the Executive SecretaiglbTELSAT. He
suggested that the cheapest, wisest and most llagption would
be to refer the dispute to the Tribunal. On 17 Jihlg Executive
Secretary replied that the Assembly of Parties idensd that it “was
not incumbent upon the Executive Secretary or thgefbly of Parties
to weigh up the merits of the issues raised” in ibder of
24 April, but that it had decided to instruct theeEutive Secretary to
take all the necessary steps to secure the Trilsumgideement to retain
jurisdiction to hear the dispute.

On 19 December 2007 the Executive Secretary aneoutioe
Organization’s final refusal to “adopt a position e issues raised in
[the] letter [of 24 April 2007], namely a review tfe mechanism for
adjusting the pensions of former members of sthEWTELSAT and
of the guarantee of the payment of the pensionshe@mgrounds that it
was not incumbent upon the Assembly of Partiesher Executive
Secretary to weigh up the merits thereof’. The EXge Secretary
added that the Assembly of Parties undertook nothallenge the
Tribunal’s jurisdiction, or to object to the recability of any future
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complaints on the grounds that internal means ariess had not been
exhausted, because the complainants had not mbfityreematter to the
EUTELSAT Internal Appeals Board before its terms reference
expired.

6. By separate complaints, all filed with the Registfythe
Tribunal on 17 March 2008, the complainants imptiga decision
of 19 December 2007 and ask that it be set aside.

In their first complaints they challenge the demison the grounds
that it constitutes a refusal to review the issfighe guarantee of
payment of the pensions of former staff memberEBTELSAT.
They enter two pleas, nhamely the breach of thejuiaed rights insofar
as the payment of their pensions is no longer gueed by
EUTELSAT but by Eutelsat S.A. and insofar as aeriniption in the
payment of benefits is now envisaged, and breacth@fAmended
Convention.

In their second complaints the complainants chglethe decision
of 19 December 2007 in that it constitutes a rdfigareview the
mechanism for adjusting the pensions of the forsteif members of
EUTELSAT. In addition to the two above-mentione@gd, they tax
the Organization with a breach of the general Iggaiciple of “the
reciprocal duty of fairness and mutual trust”, hessathe competent
authorities of the Organization and/or the entitteswhich these
authorities have delegated their powers with regrdpensions
adopted a text, one of the clauses of which, namely Pension
Scheme Rule 29.4, is impossible to apply.

7. The Tribunal considers that the two series of cainpd
should be joined, since they concern the same imguliglecision, the
same parties and similar legal issues.

8. Although the Organization points out that, in ortteavoid a
denial of justice, it has undertaken not to chaeerthe Tribunal's
jurisdiction and “not to object to receivability ahe grounds that
internal means of redress have not been exhaust®dte “the
complainants have proved that they were unablefer the matter to
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the now defunct Internal Appeals Board of EUTELS#Tdue time”,
it nevertheless contends that the complaints aeedivable on the
grounds that the complainants’ claims are collegtiand not of an
individual nature, and that they are misdirectetie TOrganization
submits subsidiarily that their claims are unfowhde

9. It is, however, for the Tribunal to determine wrestht is
competent to hear a dispute, and the Tribunal isdogneans bound in
this respect by the opinions expressed by thegzaiti the course of
the proceedings. Article Il, paragraph 5, of itatGte makes it clear
that the Tribunal may hear only disputes betweditials and the
international organisations employing them. Initistant case it finds,
in the light of considerations 3 and 4 above, tlla¢ dispute
is not between the complainants and the internaltiamganisation
EUTELSAT, but between them and Eutelsat S.A., atdéichcompany
governed by French law. Consequently, the dispaisvden these
parties does not fall within the Tribunal's jurision and the
complaints, as well as the Organization’s couna@ms, must be
dismissed.

DECISION

For the above reasons,
The complaints and the Organization’s counterclairagdismissed.

In witness of this judgment, adopted on 13 Novemi2€09,
Mr Seydou Ba, Vice-President of the Tribunal, Ma@e Rouiller,
Judge, and Mr Patrick Frydman, Judge, sign belevwgaal, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.
Seydou Ba

Claude Rouiller
Patrick Frydman
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Catherine Comtet
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