Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2885

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr F. M. agairike World
Health Organization (WHQO) on 28 November 2007 aodected on
12 January 2008, WHO's reply of 24 April, the compant's
rejoinder of 19 December 2008, corrected on 9 Jgn2@09, and the
Organization’s surrejoinder of 20 April 2009;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a French national, was born in019%e
joined WHO in September 1998 under a temporaryraontAs from
1 November 1999 he held a fixed-term contract amdgament
Information Systems Officer at grade P.3; his @mttwvas subsequently
renewed several times. In December 2002 he wasfémaed to the
newly created P.3 post of Information Systems @ffidn the
Department of Cooperation and Communication, whiek renamed in
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2003 the Department of Cooperation and Country §dbereinafter
“the CCO").

By a letter of 10 October 2005 the Administratiarfformed
the complainant that it was “foreseen” that histpesuld be abolished
on 10 July 2006 but that this did not necessariamthat his contract
would be terminated; the reassignment process would
be conducted forthwith and he would be informedt®foutcome by
10 April 2006 at the latest. By a further letteatetl 17 January 2006,
the Administration confirmed that his post was beabolished for
budgetary reasons.

The complainant lodged a notification of intentimnappeal with
the Headquarters Board of Appeal on 5 December ,2€dlenging
the decision to abolish his post. Before the Bdzdalleged that the
procedure applicable to the abolition of posts hat been properly
followed and that the decision was not based oid\atd objective
reasons. He also contended that the reassignmaregy had not been
properly followed, and he therefore asked thatrééssignment period
be extended.

By a letter of 22 November 2006 the complainant visermed
that the reassignment committee had consideredghens available
for him but that no alternative employment had beeand.
Consequently, the Director-General had decided etoninate his
appointment with effect from 28 February 2007.

In its report of 30 March 2007 the Headquarters rBoaf
Appeal found that there was no “solid” evidencet tthee procedure
concerning abolition of posts had not been caraed properly, but
it noted that there were “certain unclarities” witegard to the
complainant’s performance appraisal reports, th®8@udget and its
hiring of other staff. It also considered that teassignment issue was
not the subject of the appeal and noted that tihgptainant’s request
for extension of the period of reassignment hadeaaly
been granted. It recommended that the challengedide be upheld
but that the reassignment committee should “reagfbiits efforts to
identify and pursue all reasonable reassignmentormptfor the
complainant.
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By a letter of 31 August 2007 the Director-Genaratified the
complainant of her decision to maintain the albmiitof his post. She
agreed with the Board'’s finding that reassignmeas wot the subject
of the appeal but rejected the recommendation ttteatreassignment
committee should reinforce its efforts to find hather employment.
She noted that he had already benefited from amneitn of the initial
reassignment period and considered that he haddffeded the right
to participate in the reassignment process in alyirmanner. That is
the impugned decision.

B. The complainant submits that the letter of 10 OetoB005
did not constitute a formal decision as it merehdicated an
“intention” to abolish his post. It did not indieathe date on which
the reassignment process would begin or the durati@reof. It
was only on 17 January 2006 that the decision wisb his post
was confirmed and the reason given, i.e. budgetamstraints;
consequently, he had no possibility of objectinfpbethat date. Also,
contrary to the requirements of paragraph 11.9.265the WHO
Manual, the Administration did not provide him widome of the
information that had to be listed in the requestfoolition of post.

According to the complainant, the importance of past and
the department’s activities were ignored. In Felyu005 all WHO
departments, including his, the CCO, were requestedindertake
the Strategic Direction and Competency Review (SD@R order
to assess the strategic directions of each depatrtared the staff
requirements. The Director of his department detitie postpone
the review until October 2005, and asked that &&rmal review — for
which the SDCR guidelines did not have to be fo#dw- be carried
out. He alleges bad faith and lack of objectivigxplaining that the
Director thus resorted to a “secret” review procgisartly before the
SDCR was conducted and that the decision to abdlisipost was
taken pursuant to that process. He also submitsuihder the first
phase of the SDCR it was established that thereaweeed for his post
and that the CCO was understaffed. Therefore, & \iew, the
impugned decision of 31 August 2007 is tainted aitimistake of fact
insofar as it upholds the decision to abolish listp
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Further, he contests the validity of the reasoremito abolish
his post, i.e. budgetary constraints, and subrdasthe decision to do
so stemmed from misuse of authority and was basegersonal
prejudice. In its letter dated 17 January 2006 WHRIOrmed him that
his post would be suppressed because the budg@0@&-2007 had
to be reduced. However, according to the statensemt figures
submitted by the Organization to the Headquarteyar@® of Appeal,
the 2006-2007 budget was in fact higher than th&004-2005. The
complainant points out that new staff members weoguited within
the CCO and that vacancy notices were issued asingrtpositions
with terms of reference that overlapped with hisetu He also refers
to a letter found in the “public space in WHO?”, hich the Director
of his department informed her lawyer that she waffering from
harassment and that the complainant’s requestrf@xgension of the
reassignment period would prolong the “work harassgin

In the complainant's view, the reassignment processs
flawed. He submits that he applied for several tpos for which
he had the required skills but that the reassighnsemmittee did
not recommend him for any of these vacancies. Maeothe
process was terminated prematurely. Indeed, by mawam of
15 September 2006 he was informed that the Dirggtoreral had
decided to extend the reassignment period untie8ehber 2006, yet
on 22 November he was notified that the reassighrpercess had
ended on 27 October and that, since no alternatimployment had
been found, his contract would be terminated or&uary 2007.

He further submits that the time taken by the Doe&General
to render her decision after having received thponte of the
Headquarters Board of Appeal constitutes a proegdlaw. Indeed,
it took her five months to come to a decision, wlasraccording to the
applicable rules, the Director-General should hdwee so within two
months of the date on which she received the Bsaegiort.

He claims that he suffered “poor treatment” as fritwa date on
which he was informed that his post would be abelis He also
suffered a substantial financial loss, owing to fiecarious contract
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situation during the period when he had to deahwaicomplex family
situation.

The complainant asks the Tribunal to quash the gnpd decision
and to hold that the procedures concerning abolittd posts and
reassignment were not followed. He claims moral alges, and an
award of financial compensation in lieu of reinstaént, as he
currently holds a fixed-term contract with anotbeganisation.

C. Inits reply WHO indicates that the complainant filesl a second
internal appeal contesting the reassignment procesgsch the

Headquarters Board of Appeal is currently examini@gnsequently,
his complaint is irreceivable for failure to exhaugernal remedies to
the extent that it relates to the said reassignimertess.

The Organization argues that it was clearly indidan the letter
of 10 October 2005 that the complainant’s post @dnd abolished and
he was advised of his rights and obligations anthefprocedures that
would be followed. Indeed, the letter stated thai®was doing its
utmost to find him alternative employment and thateassignment
committee would look at the possibility of transieg him to another
position in the next six months. Moreover, the clamant, in his
statement of intention to appeal, indicated thatvas challenging the
decision to abolish his post that was communictdddm by letter of
10 October 2005. The defendant asserts that heawase as early as
the summer of 2005 that the continuation of hig p@s subject to the
availability of funding and that his department wasing budgetary
constraints. According to WHO, the procedure canicgr abolition
of posts was properly followed. It explains thake tinformation
to be provided with a request for abolition of pdstspecified in
paragraph I11.3.150 of the Manual and not in paapbrll.9.265, and
that the Administration is not required to notihetcomplainant of this
information.

WHO submits that the “secret” review process allidge
conducted within the CCO was in fact the OperatioREnning
Review, which took place in each department duthregfirst half of
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2005. It refutes the complainant's assertion tihat Director of the
CCO delayed the SDCR exercise and produces a dotwhewing
that the SDCR was conducted in a timely mannehbydepartment.

It asserts that the decision to abolish the complais post
was warranted by financial constraints and wadaioted with misuse
of authority. As from 2003 there had been a changgrategy, which
led to the restructuring of the CCO. Certain adnesits had to be
made in light of the fact that the department’'sficial resources had
been reduced over the years, including in 2006-208& Organization
denies that the duties of the posts for which temainant applied
were similar to those he used to perform and paiatghat, unlike the
position he used to hold, the advertised positiong/hich he refers
were not funded under the regular budget. WHO afgects the
allegation of personal prejudice. It points outtttiee complainant, in
support of this allegation, relies on a confiddnkiter sent by the
Director of the department to her lawyer. It digsuthe assertion that
the letter was available in the “public space in @/Hand asks the
Tribunal to disregard it as it is privileged.

With regard to the delay in issuing the Directom@el’'s final
decision, the Organization states that the comatdiwas informed by
a letter dated 1 June 2007 that, in view of thei@dar circumstances
of his case, the Director-General needed time tsider carefully the
report of the Headquarters Board of Appeal and aketa final
decision.

The defendant fails to understand how the abolitainthe
complainant’s post could have affected his inheoéa rights and
considers that his request for financial compensatshould be
dismissed.

D. In his rejoinder the complainant states that that flaat he might
have been aware of the reasons behind the abatifibis post did not
preclude the Organization from notifying him of ¢kereasons. He
explains that discussions took place three montt®ré he was
informed of the abolition of his post and that teiéuation could
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therefore have evolved, in particular given thatwias common
knowledge in late 2005 that the regular budgethef €CO would be
increased for the next biennium and that new $iadf been recruited.
He also alleges that he did not receive noticeeohination within the
usual three-month period before the end of theraont

He extends his claims to include an award of costee amount
of 20,000 Swiss francs. He explains that he hasemad serious
financial damages because of the unsuccessfuligeasnt process
and the fact that, following the termination of hintract, he was only
offered a short-term position, which was classifigithin the same
grade at several steps below his previous level.

E. In its surrejoinder the Organization indicates tit complainant
fails to distinguish between the draft budget atamn for 2006-2007
and the approved budget, which was reduced. It gmkgribunal to
admonish the complainant and his counsel for hayirmgduced a
confidential document without authorisation. Itcatiraws attention to
the fact that he was granted a two-year fixed-teqppointment at
grade P.4 immediately after the short-term posittoowhich he refers.

CONSIDERATIONS

1. The complainant contends that the decision of theddr-
General dismissing his internal appeal with respeca decision to
abolish his post within his department, the CCQyuddh be set aside
and that he should be awarded material and momahdes. He claims
that the decision was not based on tenable andtolgegrounds but,
instead, resulted from a misuse of power and abusiecedures. In
addition, he makes a number of complaints as toréassignment
process mandated by the WHO Manual when a podiakshed. The
reassignment process and the subsequent decisiminating his
services are the subject of other proceedings andbe taken into
account only to the extent, if any, that they ampable of supporting
the complainant’s arguments with respect to thésdmcto abolish his
post.
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2. The first argument made by the complainant is teatvas
not given proper notice of the abolition of his pdde was informed
by a letter from an officer of Human Resources Bes/ dated
10 October 2005 that, as previously advised byDirector of his
department — his second-level supervisor — it wassken that his post
would be abolished from 10 July 2006 but that thiknot necessarily
mean that his employment would come to an end. e waiso
informed that the reassignment process requirethé&yVHO Manual
would commence forthwith and that he would be agtVisot later than
10 April 2006 as to its outcome. The complainanmtento the above-
mentioned officer on 28 October 2005 stating tleantrary to what
had been said in the letter of 10 October, he lddeen informed of
the abolition of his post and requesting the reasdior
the decision in that regard. On 5 December 2005ileé a notice
of intention to appeal the decision communicatedtlby letter of
10 October 2005. He was informed by letter datedldrfuary 2006
that his post was being abolished for budgetargaes, there having
been a reduction in the department's budget for fodrehcoming
biennium. The same letter informed him that thesiec to abolish his
post was final.

3. The complainant now asserts that there was no daliision
to abolish his post until 17 January 2006, thalh&e no opportunity to
be heard until he was informed of the reasonst$oalolition and that
the reassignment process should not have commemntid7 January.
These arguments may be dealt with shortly. Theeewid is that, as
early as June 2005, the complainant’s second-lesigbervisor
informed him that his post might be abolished foaficial reasons. In
that context, the letter of 10 October 2005 spéauifya definite date for
its abolition and informing him of
the commencement of the reassignment process coulg be
construed as a final decision to abolish the pb&&breover, his
notice of intention to appeal indicates that it wakarly so
understood by him. However, he was not officialijormed of the
reasons until 17 January 2006. This was contrarfWVtéO Manual
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paragraph 11.9.270 and entitles the complainantntoal damages in
the amount of 4,000 Swiss francs. So far as cosdém time for the
commencement of the reassignment process, thatjigestion to be
decided in the proceedings directed to that matter.

4. The complainant contends that proper procedureg wet
followed for the abolition of his post, that theasening behind its
abolition was “deceptive and unsubstantiated”, #féorts were not
made to maintain the post, that his duties werentisd, that the
decision was motivated by personal reasons andthigeie was no
financial reason why his post should be abolishieid. convenient to
deal in the first instance with the question ralgtio finances.

5. In her memorandum of 14 July 2005 to the Assistant
Director-General responsible for her departmeng, ¢complainant’s
second-level supervisor stated in recommendingath@ition of his
post that “the Regular Budget allocation for thep@#ment has been
reduced for the next and subsequent biennia”. Alghait is clear that
the CCO was then facing budget restrictions, tigeleg budget was in
fact increased by 22,000 United States dollars. ¢élen the total
budget, which included voluntary contributions dodds from other
sources, decreased significantly, while staffingstgoincreased by
18 per cent. The complainant contends that theahateduction
in total budget and the increase in staff costsiasevant as the
decision to abolish his post was based on an efrégict, namely, a
reduction in the regular budget. This argument nimgstejected. The
decision to abolish the complainant’s post wasndakg the Director-
General on 26 September 2005, more than two moattes the
memorandum in question. It is not to be supposat #t that stage,
the Director-General was unaware of the increasgafiing costs and
the prospect of a decrease in total funds for t@®CIt may also be
noted at this point that there has been a sigmificaduction in the
staff of the department from 35 in July 2003 tari2pril 2009.

6. WHO Manual paragraph I11.3.150 provides that retgiésr
the abolition of a post must contain:
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a description of the organizational location of tipost and its
relationship to other posts;

a detailed explanation of how the work of the pestild be reduced,
eliminated, reorganized or reassigned to (an)qtbst(s) or activity or
activities, together with the reasons therefor;

where appropriate, evidence to show what effoagehbeen made to
maintain the post;

financial, programmatic or other objective reasdmisthe proposed
post abolition in the context of the relevant wdaky{s) derived from
the programme budget and, if possible, supportedthgr evidence;
and

any other salient information.”

There is no requirement that the proposal be peavid the occupant
of the post in question and, thus, the complaisaatgument that it
should have been is rejected.

7. In her proposal for the abolition of the complaitsipost,
the Director of the department stated that, intligha request “to
analyze the existing and anticipated staffing nesquéents [...] to reflect
the staff budget allocation planned for the next asubsequent
biennia” and “following an internal review”, thergas no longer a
need for the complainant’'s post. She attached adasription and a
sheet highlighting the duties of the post in th@20vork plan “that
still require[d] implementation” and providing andication “of the
remaining posts [...] to [which] those duties [wajube redistributed”.
The complainant contends that there was no inteevédw, that it was
wrong to say there was no need for his post, thaas not realistic to
distribute the functions in the way proposed arat tihere was no
evidence of efforts to maintain the post. By refieeto these matters,
he claims that there was no objective reason feratbolition of his
post and that the decision was based on erromcobhd also failed to
take account of material facts.

8. In relation to his claim that there was no internaview,
the complainant argues that the Director of hisad@pent postponed a
Strategic Direction and Competency Review (SDCRIjl udctober
2005 and, instead, “purportedly carried out a dledanternal review”,

10
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thereby denying him the safeguards inherent ifSRER. In fact, the
Director prepared an operational review in May 2088 did other
departments, in the light of the budget forecastse based her
recommendation on that review. The SDCR was intndeserve a
different purpose and there is no evidence thatDiimector delayed
that exercise or that its timing was in any way rested with her
recommendation for the abolition of the complaifepost.

9. The complainant contends that it was not correcstated in
the proposal of the Director of his departmentt thare was no need
for his post. In this regard he claims that sherimied him on 1 July
2005 that the abolition of his post would not bedzhon the utility of
its functions. That statement is denied althougis,ito some extent,
supported by an e-mail from the complainant thppaaently, was not
answered by the Director. However, the questionoiswhether that
statement was then made but whether the stateméme proposal for
the abolition of the post was objectively correftd that question has
to be answered in the context of changes in thetifums and focus
of the CCO and the possible assignment of dutiesth@r posts.
Commencing in 2003, there were changes in the C@ avnumber
of its functions, including some performed by tlemplainant, being
transferred to other departments. Thus, as the leamapt notes, the
post description accompanying the Director's prapos July 2005
was, by then, out of date. Nevertheless, the cdmgoia contends that
the duties that were then performed by him wereergsd to the
department and that they could not realistically assigned in the
manner proposed by the Director.

10. In support of his claim that his duties were esaémd the
department, the complainant relies on the SDCR hyhic October
2005, identified its core functions, two of whiciccording to him,
were embraced by his post. He also asserts thestimpractical to
assign those functions in the way proposed by tirec»r of his
department and that, in fact, they were performgthke occupants of
two short-term posts. What he does not mentiorh& the SDCR
indicated that the department was facing a redbogget and that its

11
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functions and focus had changed. One of the sagmifichanges was
that a number of functions previously performedthg complainant
had been transferred to the Department of Goveenamd that his
information and technologies functions for the CQG@d been
discontinued. Nor does he mention that relativelyigr staff filled
the two short-term posts and that they were findnfrem funds
not available for a regular budget post. Furthbe fact that the
incumbents of some of the posts to which the Directdicated his
duties would be assigned have since changed or heem absent on
sick leave does not indicate that the duties coultlbe assigned to
those posts. Having regard to these matters, thelemant has not
established that his post was essential and thatst thus, incorrect to
say that it was no longer needed. And on the lthatshis post was no
longer needed, it is not relevant that efforts wesemade to retain it.
Thus, the complainant has failed to prove thatdbeision to abolish
his post was not based on objective grounds orotfzerwise vitiated
by an error of fact, the failure to take accountriterial facts or by
procedural error.

11. The argument that the decision to abolish the camaht’s
post was motivated by “personal” reasons finds seopgport in the
report of the Headquarters Board of Appeal. AltHouge Board
recommended that the decision to abolish the posuld stand, it
stated that there were “certain unclarities regaydhe [complainant’s
performance appraisal report], the budget, anchitieg of other staff
which did not fully convince them that the basis tlee post abolition
was solely for budgetary and programmatic reasanforostrategic
needs”. The Board also noted that the complaingpg€dormance
appraisal report signed in January 2004 was “ofositpe nature”
whereas that signed by his then second-level sigoerin June 2005
“seem[ed] to indicate a performance problem”. #oahoted that it was
said in that latter report that “[c]ontinuation pbst [...] [was] subject
to availability of fundings”, which, the Board samas “unusual and
inappropriate”. However, the Board made no findiofy personal
prejudice, bias, bad faith, malice or abuse of @ity all of which had
been alleged by the complainant in his internakapp

12
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12. The Tribunal’s finding with respect to budgetarynstraints
makes it unnecessary to consider the Board’s statem that regard.
So, too, it is unnecessary to consider its refareincthe “hiring of
other staff” as the staff in question were appant short-term
contracts in posts financed from funds not avaddbt regular budget
posts. It is, however, necessary to consider destent with respect to
the complainant’'s performance. Before doing sads itonvenient to
note that there is a “misuse of authority whereadministration acts
for reasons that are extraneous to the organisatimst interests and
seeks some objective other than those which theostyt vested in
it is intended to serve” (see Judgment 1129, ur8)erlt may be
accepted that it is a misuse of authority if a piesiabolished in
order to circumvent the relevant procedures applécin the case of
unsatisfactory performance. Even so, “misuse diaity may not be
presumed and the burden of proof is on the pady preads it” (see
Judgment 2116, under 4).

13. In support of his claim of misuse of authority, the
complainant relies on a letter written by the Dioe®f his department
to her lawyer dated 9 May 2006, some ten monthes &ker proposal
that his post should be abolished. It is clear that letter was sent
for the purpose of obtaining legal advice and, thsma facie, it is
privileged. WHO contends that, on this account, Thkunal should
have no regard to the letter. However, privilega ba waived. The
complainant asserts that the letter was found Him public space in
WHO” but gives no other explanation as to how haedy the letter.
The materials are not sufficient for the Triburaldetermine whether
privilege still attaches to the letter. For the es@if completeness, the
Tribunal notes that the main thrust of the lettenf the Director was
that the Administration was not giving her propeapport in the face of
verbal aggression from her staff. In that contskie referred to the
complainant’s request for an extension of the kb reassignment
and stated that that would prolong the situatiomictv she categorised
as “work harassment”. Although the letter indicatdsat the
complainant’s Director, who is also his seconddeugervisor, was
not entirely happy with his performance, there @thing to suggest

13
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that that was in any way related to her recommen@hat his post be
abolished. Certainly, the letter does not indicatg/ animosity or
antipathy towards the complainant at the time wiherabolition of his

post was proposed. Accordingly, it provides no $dsr a finding of

misuse of authority.

14. Two other matters should be mentioned. First, tleéms
made by the complainant relating to the reassighmeatess and the
subsequent decision to terminate his services @eomp support for
the notion that the recommendation and/ or thest®tito abolish
his post involved a misuse of authority or othepiiaper purpose.
The second matter relates to the Director-Genedatssion to reject
the complainant’s internal appeal. In accordancéth WHO Staff
Rule 1230.3.1, that decision should have been tak#nin sixty days
of the receipt of the report of the HeadquarterarBmf Appeal. That
report was received on 5 April 2007. On 1 June 2b@7Director of
the Human Resources Services wrote to the complaierguesting his
“indulgence for a limited period” and stating tHpd]very effort [was]
being made to ensure that this difficult procesagwbrought to a
satisfactory conclusion in the shortest time spassibple”. As
the complainant’'s employment had come to an endethmonths
previously, namely on 28 February 2007, it is diift to see that
further time could result in a satisfactory conmus As it happened, a
final decision was not taken until 31 August 200e complainant is
entitled to moral damages in the amount of 2,00@s&v¥rancs with
respect to this delay. As he succeeds in parts femtitled to costs in
the amount of 2,000 francs.

DECISION

For the above reasons,

1. WHO shall pay the complainant moral damages in dine of
6,000 Swiss francs and costs in the amount of 21GO@s.

2. The complaint is otherwise dismissed.

14
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In witness of this judgment, adopted on 6 Noven@9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Agustiardilo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.
Mary G. Gaudron
Agustin Gordillo

Dolores M. Hansen
Catherine Comtet
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