Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2880

THE ADMINISTRATIVE TRIBUNAL,

Considering the application for execution of Judghi&706, filed
by Ms C. C. against the World Intellectual Prope@yganization
(WIPO) on 30 January 2009, the Organization’s repiyl8 May,
the complainant’s rejoinder of 20 August and WIP&srejoinder of
8 October 2009;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a staff member of WIPO and culyeholds

grade G.4. In Judgment 2706, which was deliverel Bebruary 2008
on the complainant’s first complaint, the Tribunsét aside the
Director General's decision not to promote her awdered the
Organization to review the classification of hespwithin six months
of the date of delivery of that judgment and, ipegpriate, to promote
her retroactively. In particular, it ordered that experienced external
United Nations classifier evaluate the complairaptst and, should



Judgment No. 2880

he or she conclude that the post ought to be ®fitad that he or she
also determine the date on which reclassificatiooukl take effect.
Thereafter, a proposal for reclassification shdutdexamined by the
Classification Committee. If reclassification adlyiaoccurred, the

complainant’s application for promotion should thes submitted to
the Promotion Advisory Board, which should also sidar it from

the point of view of possible promotion on merit. the event that
the meetings of the above bodies did not fall witthe six-month
deadline set by the Tribunal, the Organization &hoanvene a special
meeting of these bodies. It would be incumbent ugfan Director

General to decide, on the basis of the proposdisisied to him,

whether to promote the complainant and, if appaiprito backdate
her promotion. The Tribunal also ordered the Orzgtion to pay her
40,000 Swiss francs in compensation and 7,000 $rancosts.

On 19 February 2008 the complainant’s counsel wimi/IPO’s
Legal Counsel to request payment of the amountsdmdaby the
Tribunal and to enquire as to the steps the Orgé#iniz had taken
concerning the reclassification of her post and f&motion. The
payment of the amounts due was made that samendblgyaletter of
20 February the complainant’s counsel was inforthediregarding the
execution of the judgment the competent departmesdtisbeen given
appropriate instructions.

Prior to the delivery of Judgment 2706, by letted® December
2006, the complainant was charged with serious onidact in
connection with the publication in the local press3 December 2006
of an article which reflected badly on the Organords and
the Director General's reputation. The Joint Adws&ommittee,
to which the matter was referred, concluded inporedated 26 July
2007 that the complainant was responsible for tamatie caused
to the Organization, the Director General and otstaff members
through the publication of the newspaper artidleetommended inter
alia that she be relegated to a lower salary st#hinvthe same
grade and that her advancement to the next satepy ke delayed
for a consecutive period of three years, withowd possibility of
promotion during at least that same period, regasdbf any upward
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reclassification of her post. By memorandum of 1&aber 2007 the
complainant was informed that the Director Gendérad decided to
endorse the Joint Advisory Committee’'s recommendatifor the

imposition of disciplinary sanctions, which, as shas subsequently
advised, would take effect on 1 November 2007. 6rO2tober she
requested a review of that decision, but she wderred by

memorandum of 12 November 2007 that the Directone&d had

decided to maintain it. She lodged an appeal vihAppeal Board on
12 February 2008.

Prior to that, an earlier classification reviewtbé complainant’s
post resulted in the Director General’'s approvall8nJuly 2007 of
the Classification Committee’s recommendation thia@ post be
reclassified at grade G.5, in line with the resufsa desk audit
that had been carried out on 6 February 2007. Tdmsidn was
communicated to the complainant orally and to henager by
memorandum of 26 July 2007.

On 15 May 2008 the Appeal Board rendered its canghs on the
complainant’s appeal against the disciplinary sanstimposed by the
Director General. It considered the sanctions agpdis “unnecessarily
harsh” and recommended that they be considerablycezl and that
the complainant’s file be revised accordingly.
On 22 May an external classifier was engaged tdewevthe
complainant’s post. She issued a report the foligvelay, in which she
recommended that the post be confirmed at grade &db that
the post description, on the basis of which it Hen evaluated,
become effective as from December 2006. By lette230July 2008
the complainant was informed that the Director Galnead decided to
refer the Appeal Board’'s report to the Joint Adws&ommittee
before taking a final decision on the matter otigdiénary sanctions.
The following day, her application for promotion svaonsidered by
the Promotion Advisory Board at its 17th session.

In a letter of 30 July to the Director General, ttmmplainant’s
counsel denounced what he described as the Orgjanizafailure
to take any steps to implement Judgment 2706 oApipeal Board’s
recommendations. By a memorandum of the same dapitiector of
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Human Resources Management advised the complaiiant the
Director General had taken the steps outlined gigthent 2706, but
that he had been unable to promote her becauskeofidcision to
impose disciplinary sanctions. He noted in parécdhat on 13 July
2007 the Director General had approved the Claasifin Committee’s
recommendation that the post be reclassified ategéa5 and that she
had been accordingly informed at the time.

The Appeal Board’'s recommendations were referrethéoJoint
Advisory Committee on 17 September 2008. In itorepf 16 October
the Committee found that there was no basis on twiic reduce
the disciplinary sanctions that had been appliedhto complainant
or to revise her file. By memorandum of 28 NovemB€08 the
complainant was informed that the Director Gendratl decided
to accept the Joint Advisory Committee’s recommdinda and to
maintain the disciplinary sanctions imposed on @er15 October
2007. That decision is the subject of the complatisahird complaint
before the Tribunal (see Judgment 2879, also delivéhis day). On
30 January 2009 the complainant filed her appbecafor execution
of Judgment 2706.

B. The complainant argues that the Organization hagdfato
promote her within the six-month deadline set bg ffribunal in
Judgment 2706 and has ignored its orders for cersion by the
Promotion Advisory Board of the questions concegrine effective
date of her promotion and her application for a itnpromotion.
Instead, WIPO has obstructed her promotion thrabighimposition of
unjustifiable disciplinary sanctions and has thgrdlustrated the
purpose of Judgment 2706.

She accuses the Administration of giving no weigt the
recommendations of the Appeal Board, as evidengats lwlecision to
refer them back to the Joint Advisory Committee, $ame committee
whose recommendations formed the basis of the &apekecision.
She also accuses the defendant of deliberatelyidgléhe imposition
of disciplinary sanctions until after the closufdale written procedure
in the case leading to Judgment 2706, so as tceptdhe Tribunal
from considering their validity when ruling on Hest complaint.
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In the complainant’'s opinion, the Organization’'siluiee to
promote her is all the more unacceptable sincerdlyeirements for
promotion are fulfilled: her post has been recfassiat grade G.5
and the case has been examined by the PromotioisdgkgvBoard.
Moreover, had the Organization followed the Tribdiswarders, the
external classifier would also have confirmed thatduties of her post
corresponded to grade G.5 as from 11 March 2003.

The complainant asks that the Organization be edday promote
her to grade G.5 with retroactive effect from 11rtha2003 and to pay
her the corresponding difference in salary and enspn fund
contributions so as to place her financially in ghesition she would
have been in had she been promoted on that datealSh asks that
WIPO be ordered to review, within two months frohe tdate of
delivery of the judgment, her application for a ineromotion based
solely on the events up to 31 July 2006 and, ifeympate, to promote
her to grade G.6 with retroactive effect from 31y 2006 and to pay
her the corresponding difference in salary and enspn fund
contributions. She claims 40,000 Swiss francs imandamages and
7,000 francs in costs.

C. In its reply WIPO requests that the Tribunal orderstay of

proceedings pending delivery of its judgment on kefulness of

the disciplinary sanctions imposed on the compldinahich are the
subject of separate proceedings before the Triblinabserves that the
matters examined by the Tribunal in Judgment 2'&ted to events
that occurred prior to those giving rise to disicipty sanctions and
that these sanctions made it impossible for theddar General to
consider the complainant’s promotion.

However, the Organization submits that it took gwerasonable
step to implement Judgment 2706 within the six-rhodeadline,
but that it was prevented from promoting the conmglat in light
of the three-year ban on promotion applied to leexplains that a
classification review of the complainant’s post waslertaken, and the
matter was submitted to the Classification Commijttevhose
recommendation that the post should be reclassidiedrade G.5
was approved by the Director General. Subsequeptlysuant to
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the judgment, a further review was carried out yexternal classifier,
who was also asked to consider the appropriate date
the reclassification to become effective. In additi the amounts
awarded by the Tribunal in damages and costs wermpgily paid
and the application for promotion was submittedthie Promotion
Advisory Board for its consideration.

Emphasising that the Tribunal’'s order was for thenglainant to
be promoted “if appropriate”, the defendant argtiest promotion
would not only have been “manifestly inappropridbeit also contrary
to the Staff Regulations, given that the complairtzad been found
guilty of serious misconduct. It points out that ffrocedure leading to
the imposition of disciplinary sanctions was fully line with the
applicable rules and that the complainant was gitileropportunity to
present her case orally. Moreover, it notes that ¢harges levied
against her were reviewed by the Joint Advisory @uttee with great
care and that its finding of serious misconduct wed in fact
invalidated by the Appeal Board.

D. In her rejoinder the complainant submits that #guest for a stay
of proceedings is a further example of the Orgdium& continued
attempts to delay her overdue promotion. She ascwd®O of bad
faith and failure to observe its duty of care tosdgher. With regard to
the  contention that the  Tribunal's order was for
the complainant to be promoted “if appropriate”e ghoints to the
authoritative French text, which clearly requirbe Director General
to promote the complainante’ cas échéaht that is if the external
classifier, the Classification Committee and thenRustion Advisory
Board make recommendations to that effect. Shertassigat the
classifier who reviewed her post in May 2008 wakgigen access to
all relevant information and was thus preventeanfrdetermining the
level of her responsibilities prior to December @0®oreover, she
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was never informed of the outcome of the Promao#idaisory Board’s
deliberations with respect to her promotion basedeclassification of
her post or on merit.

The complainant asks that the Organization be ecd&y produce
the report of the Promotion Advisory Board at it&hLsession, which
was held on 24 July 2008, and to grant her the mppity to submit
her comments on that report. She modifies herminifaim that WIPO
be ordered to review her application for a meribnpotion and to
promote her to grade G.6, by replacing the phrésappropriate” by
the phrase “if so recommended by the Promotion gatyi Board”.

E. In its surrejoinder WIPO reiterates that the conmaat's
promotion was not appropriate in view of her mighaet that gave rise
to disciplinary proceedings. It asserts that itedcin good faith in
implementing the Tribunal’'s orders and that iteiptetation of the
words e cas échéaitas “if appropriate” was not only correct but
also in line with the Registry’s translation. Itniles that important
information was withheld from the external clagsifand submits that
the latter's determination of the effective datetiof complainant’s
post description was the result of a “professiomasessment”.
Concerning the complainant’s request that it predine report of the
Promotion Advisory Board, the Organization offessprovide a copy
of the report to the Tribunal for examinationcamera.

CONSIDERATIONS

1. The complainant filed a complaint with the Tribugjainst
WIPO on 8 November 2006 that resulted in Judgme&at2delivered
on 6 February 2008. She now brings an applicatmm efkecution
of that judgment. In addition to setting aside timpugned decision,
the Tribunal, in its judgment, granted the commainthe following
relief:

“2. The Organization shall, within six months frahe date of delivery of

this judgment, review the classification of thetpmsd the complainant’s
application for promotion, as specified in considiem 15 above.
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3. If appropriate, WIPO shall promote the complainaetroactively if
need be, in accordance with the terms set forthahconsideration.

4. It shall pay the complainant the sum of 40,008isS francs in
compensation for all the injuries suffered.

5. It shall also pay her costs in the amount 0®@ fancs.”

2. In consideration 15 of the judgment, the Triburaécdfied
that:

— the complainant’s post should be evaluated byegperienced
United Nations classifier;

— the evaluation could be conducted on the basisjolb description
issued by WIPO in December 2006;

— if the post classifier reached the conclusion tha post should be
reclassified, the classifier should also deternth®=date on which
the contents of the post started to match the rlassification
proposed;

— depending on the outcome of the evaluation, thesdffication
Committee should examine the proposal for reclassiobn of the
post;

— if reclassification occurred, then the complatfeapplication for
promotion should be submitted to the Promotion Adwy Board
which should also consider it from the point ofwief possible
promotion on merit; and

— the Director General should decide on the basihe proposals
submitted whether to promote the complainant tortee grade
thus determined and, if appropriate, to backdateptiomotion to
the date on which it should have taken place.

3. As the awards of compensation and costs have baigh p
the application only concerns the Tribunal’'s ordersrelation to
reclassification and promotion.

4. Shortly after the filing of the complaint givingse to
Judgment 2706, the complainant was charged withusemisconduct.
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This led to the imposition of disciplinary sancigoon 15 October 2007
including a three-year ban on any promotions oraadements in
salary step. The complainant challenged this datisnternally.
Ultimately, on 28 November 2008 she was advised ttina Director
General had decided to uphold the finding of sexriousconduct and
the sanctions imposed in October 2007.

5. The complainant filed a complaint with the Tribunal
impugning the Director General's decision. In Judgin2879, also
delivered this day, the Tribunal set aside thissies on the basis that
the finding of misconduct was unfounded and, ifefeiot material to
this application, awarded the complainant moral aiges and costs.

6. Many of the arguments advanced in WIPO'’s pleadingkis
application have been overtaken by the ruling idgduent 2879 and
will not be considered. WIPO maintains that it haken every
reasonable step to execute Judgment 2706. In edddi having paid
the damages and costs, it has had an externalfiglagvaluate the
complainant’s post and it submitted the complaitsaapplication for
promotion to the Promotion Advisory Board for itsnsideration. The
only step it has not actually taken is to prombiedomplainant.

7. According to the record, on 22 May 2008 WIPO engdage
an external classifier to review the complainapist. In her report,
the external classifier recommended that the pastcbnfirmed
at grade G.5. In accordance with the Tribunal'stritions in
consideration 15 of Judgment 2706, the externabsdiar also
considered the effective date that should be recamded for the
reclassification of the post; she concluded thatetfiective date should
be December 2006. She also compared the Decem!t@g b
description with an unsigned job description daldy 2005 and
found that the earlier job description had cledolyer responsibilities
and thus was not the same as the more recent dR® Wlates that it
is prepared to provide a copy of the 2008 reporthaf Promotion
Advisory Board to the Tribunal on a confidentiakisa It notes that it
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will show that the Board was made aware of the pgngroceedings
involving the complainant.

8. It would appear, therefore, that as the Classiboat
Committee has already found that the post shouldebkssified at
grade G.5, the remaining steps to be taken in daoce with
Judgment 2706 are a consideration of the compltsapplication for
promotion by the Promotion Advisory Board and fée tDirector
General to decide on the basis of the latter's gsals whether to
promote the complainant. The Tribunal wishes toeriaklear that the
Board is to consider the complainant’s application promotion on
the basis of both reclassification and merit, aste@mplated in
Judgment 2706.

9. The Tribunal also wishes to clarify another matteamely
the meaning of the phrask‘cas échéantin the authoritative French
text of its orders in Judgment 2706. Having regardhe context in
which it is used and the instructions given by Thidunal in Judgment
2706, under 15, it is clear that the order meaas ‘i the required
conditions are met” or “in such a case” the commaat is to be
promoted. That is, the Director General is to b&i® decision
on relevant materials, namely the proposals of @iassification
Committee and the Promotion Advisory Board.

10. The main consequence of the Tribunal's conclusioat t
the finding of misconduct was unfounded is that imgosition of
the sanctions, and particularly the three-year banpromotions,
was unlawful. This means that a decision to prontieéecomplainant
must be retroactive to December 2006. A furthersegnence is that
the complainant was denied the opportunity to hiaee application
for promotion considered while the ban was in plafme which
the complainant is entitled to moral damages in #mount of
15,000 Swiss francs.

10
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11. The Tribunal will order that the consideration dfet
complainant’s application for promotion by the Paiimn Advisory
Board and the decision to be taken by the Dire@aneral on
the basis of the Board’'s proposals shall both beclooled within
sixty days of the delivery of this judgment. Thenmainant is also
entitled to costs in the amount of 5,000 francs.

DECISION

For the above reasons,
1. The application for the execution of Judgment 2ig0franted.

2. Within sixty days of the delivery of this judgmethe Promotion
Advisory Board shall consider the complainant’s legagtion for
promotion and the Director General shall take asimt on the
matter, in accordance with considerations 8 tolddva.

3. WIPO shall pay the complainant moral damages iratheunt of
15,000 Swiss francs.

4. It shall also pay her 5,000 francs in costs.

5. All other claims are dismissed.

In witness of this judgment, adopted on 6 Noven@¥9, Ms Mary

G. Gaudron, President of the Tribunal, Ms DoloresHdnsen, Judge,
and Mr Patrick Frydman, Judge, sign below, as d@atherine Comtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.
Mary G. Gaudron
Dolores M. Hansen

Patrick Frydman
Catherine Comtet
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