Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

108th Session Judgment No. 2874

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr A. J.-J. d. &pgainst the
European Patent Organisation (EPO) on 30 April 2068 EPO'’s
reply of 29 August and the complainant’s e-mail6oDctober 2008
informing the Registrar of the Tribunal that he digt wish to enter a
rejoinder;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Amongst other activities, the EPO processes intienmea

applications under the European Patent Conventrah the Patent
Cooperation Treaty. One of the purposes of filing iaternational
application is to ascertain whether a claimed itieenis likely to

be patentable before incurring the expense of amplyperhaps
unsuccessfully, for patents at national or regideakl. Under the
procedure that was in place when the European P&tfice — the
EPQ’s secretariat — was set up each applicationfinssubmitted to
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a search examiner, who carried out a search i ¢oddentify similar

technology already known as a result of a writteblisc disclosure.

The inventor could then choose to obtain a morailget opinion

provided by a substantive examiner. In 1989 thenésly separate
roles of search examiner and substantive examirege veombined

through a pilot project known as “BEST” (Bringinge&ch and

Examination Together). Examiners were to be tratoeplerform both

search and examination duties so that applicatmndd be dealt
with by the same examiner (a “BEST examiner”). BEST project

was implemented at the Office, first in Director@eneral 1 in

The Hague (Netherlands) and later in Directorateg®a 2 in Munich

(Germany). In June 1997 the Administrative Couragproved in

principle the Office-wide extension of BEST and tinsted the

Committee on Patent Law, whose mandate is to adiheeCouncil

inter alia on any legal matters concerning a remisiof the

European Patent Convention, to study the projedh@é context of

the Convention and to submit its conclusions arcdmenendations. A
majority of the Committee on Patent Law recommendiedt a

diplomatic conference be held with a view to amegdhrticles 16 and
17 of the Convention as well as provisions of thetdtol on the

Centralisation of the European Patent System aniisoimtroduction

(hereinafter “Protocol on Centralisation”). Thiscoenmendation was
endorsed by the Administrative Council and the psggl amendments
were adopted in 2000 by the Conference of the @otiig States.

The complainant, who was born in 1966 and has Hueich and
Swedish nationality, joined the Office in 1991 asearch examiner
and subsequently worked as a substantive examByere-mail of
6 October 2004 his director informed him that hésne had been put
on the waiting list for transfer to BEST. In a het e-mail of
25 October she provided clarifications on this eratstating inter alia
that transfer to BEST was no longer done on a \tahyrbasis only. On
13 December 2004 the complainant was invited te fadt in BEST
training as from 6 April 2005.

On 18 January 2005 he lodged an appeal with tleerlat Appeals
Committee, requesting that the order to transfen o BEST be
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cancelled and that the lawfulness of BEST be exadiby the

Committee. In its opinion delivered on 19 Deceml2807 the

Committee found that the Office had failed to cdnshe General
Advisory Committee (GAC) prior to deciding the camgory Office-

wide implementation of BEST, in breach of Articl&(3) of the

Service Regulations for Permanent Employees of Giffice and

it recommended that the implementation of BEST udanstted to the
GAC for its opinion. The Committee also recommentgdh majority

that a “symbolic” amount of 500 euros be awardeth&ocomplainant
in moral damages. By letter of 14 February 2008cthmplainant was
notified that the President of the Office had dedidhot to endorse
the Committee’s recommendations and that his agpehlaccordingly
been rejected. That is the impugned decision.

B. The complainant submits that the Office-wide impdenation of
BEST breached Article 38(3) of the Service Regatai because
the President of the Office failed to consult thAGS5 Referring to
the case law, he contends that in a similar caserevtthe GAC
was not consulted, the Tribunal set aside the imgdgdecision. He
acknowledges that, in the present instance, settiige the decision
to implement BEST Office-wide might cause majorruaigions but he
points out that removing him from BEST would notcasion such
disruptions and that, in any event, every examsameuld be given the
choice whether or not to work as a BEST examiner.

He also submits that since 1996 he has been thgcsubf
repeated attacks from his line managers who sotmhtave him
transferred to BEST. This, he says, had a negatipact on his self-
esteem and health, thus entitling him to compemsati excess of the
symbolic amount recommended by the Internal AppE€almmittee.

The complainant asks the Tribunal to order that @&C be
consulted on the Office-wide implementation of BE$Te also asks
the Tribunal to quash the decision to transfer WNBEST, at least
until the outcome of the GAC'’s consultation. Heirms 10,000 euros
in moral damages and 5,000 euros in costs.
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C. Inits reply the EPO objects to the receivabilifytioe complaint
insofar as it relates to the lawfulness of BESBulbmits that the GAC
and the Internal Appeals Committee are both adyibodies and that
neither they nor the Tribunal are competent to omehe lawfulness of
the amendments adopted by the Conference of thgd@ting States.
It considers that the claim that every examinerulthdoe given the
choice to work or not as a BEST examiner is alser@ivable, because
the complainant cannot challenge “an injustice prigaly suffered by
his colleagues”.

On the merits the EPO contends that the complainohfounded.
Article 38(3) of the Service Regulations did najuie consultation of
the GAC as the decisions to implement BEST Offigdewand
to amend Articles 16 and 17 of the Convention amavipions of
the Protocol on Centralisation were taken by thef@ence of the
Contracting States. They were thus binding on thgafiisation and
the President could not ignore them. Furthermdne, ©ffice-wide
implementation of BEST was an organisational mattich fell
within the President’s power, under Article 10(2}tee Convention, to
take all necessary steps to ensure the functiooinghe Office.
Referring to a Note concerning the Office’s Polawyd Criteria for
Migration to BEST, the EPO points out that all exaans had to be
transferred to BEST and that the only possible jgtoes were on
the grounds of age or health reasons. It addsathamployee’s duties
cannot be considered as acquired rights.

The Organisation argues that the complainant hkesifeo provide
evidence that he was the victim of harassmenmwilitp out that if, as
he asserts, his health has been impaired, he cartduhe relevant
medical authorities.

CONSIDERATIONS

1. In 1989 the EPO launched the “BEST” pilot projeghich
brought search and examination together in ordeprtxess more
patent applications without increasing the numtestaff members.
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In June 1997 the Administrative Council approved principle
the implementation of BEST Office-wide and instagtt the
Committee on Patent Law to study the project in ¢batext of the
European Patent Convention and to submit its cemmis and
recommendations. The Committee recommended by arityajhat
a diplomatic conference be convened for the purpdsamending
Articles 16 and 17 of the Convention as well as Bretocol on
Centralisation. The proposed amendments were adlap2000 by the
Conference of the Contracting States. In esseroey temoved
mention of specific branch offices (The Hague, Mbnand Berlin)
and replaced them with a general reference to ttgarsation to
reflect the merging of search and examination duiffice-wide.

2. The complainant joined the Office at its branci ire Hague
in 1991 as a search examiner. He was transferredVmich
in 1996 and worked as a substantive examiner. Bye-amail of
6 October 2004 his director informed him as welladisother non-
BEST examiners, that they had been put on theialffigaiting list
for transfer to BEST in the course of 2005, subje¢he condition that
training should not start before March 2005. In afmail of
25 October 2004 she pointed out that transfer t& Bivas no longer
voluntary.

3. The complainant lodged an appeal against the adecisi
to transfer him to BEST and asked the Internal Afgpe&ommittee
to rescind it and to examine the lawfulness of BE$ider the
Convention as the decision to make BEST compulsony all
examiners had not been submitted to the GAC asireshuby
Article 38(3) of the Service Regulations. In itsimpn dated
19 December 2007 the Committee unanimously recordeten

“1. that the compulsory Office-wide implementatiBEST be submitted

to the GAC for opinion as soon as possible [...] Hrat a decision be

taken on that basis on whether [...] BEST [...] is éonbaintained in its
present form;

(-]

3. thatin all other respects the appeal be dsdiss unfounded.”
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It recommended by a majority that the complainaat gaid the
symbolic sum of 500 euros in damages. The minantinion found
that no personal injury was identifiable as a resfifailure to consult
the GAC and that therefore the complainant hadl@imdo damages.

4. The complainant was notified by a letter dated &brkary
2008 of the President’s decision to reject his apps irreceivable in
part and unfounded in its entirety. The letterestainter alia that the
President was of the opinion that the introductaddrBEST was not
in the competency of the GAC as defined in Arti@&(3) of the
Service Regulations. Both that Committee and thermal Appeals
Committee acted as consulting bodies to the Pressided had no
competency concerning the decisions taken by thdr@cing States.
The complainant’s request to examine the lawfulrEfsBEST was
therefore considered irreceivable.

5. The complainant bases his complaint on Article B&f3the
Service Regulations, which states:

“The General Advisory Committee shall, in addititmthe specific tasks
given to it by the Service Regulations, be resgaador giving a reasoned
opinion on:

- any proposal to amend these Service Regulatiansh® Pension
Scheme Regulations, any proposal to make implemgmtiles and, in
general, except in cases of obvious urgency, ampgsal which
concerns the whole or part of the staff to whomsé¢heService
Regulations apply or the recipients of pensions;

- any question of a general nature submitted by ithe President of the
Office;

- any question which the Staff Committee has adkeldave examined
and which is submitted to it by the President oé tBffice in
accordance with the provisions of Article 36.”

6. The Organisation submits that the Office-wide impatation
of BEST did not require consultation of the GAC endrticle 38(3)
and that the President was entitled under ArtiGi@)Lof the European
Patent Convention to reorganise the duties assigoeexaminers.
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It notes that the complainant may only challenge d¢nder that he
himself work as a BEST examiner and not the lavesinof BEST
in general. The Organisation is of the opinion thatcording to
“Article 2 in conjunction with Article 4(3)” of theConvention, the
President’s role in implementing the decision o @onference of
the Contracting States to apply BEST Office-wideswary limited:

he “had no discretion to accept or ignore it, hempdy had to

implement it”. The Organisation further notes ttta Tribunal’'s case
law has determined that the head of an interndtionganisation
“is empowered to change the duties assigned teubsrdinates” and
has the “executive authority to assign staff tdfedént posts” (see
Judgments 265 and 534, under 1).

7. The Tribunal held that “Article 38(3) does of coarg..]
apply to cases where the Service Regulations amdidte Scheme
Regulations are to be amended or ‘implementingstaee to be made,
and the legal status of staff is thereby to be caéfd But it
goes further: it applies to cases where ‘any prapds made ‘which
concerns the whole or part of the staff’. So ittsas wide net that
goes beyond mere changes in legal provisions.” ThiBunal has
also held that “Article 38(3) does not interferettwthe President’s
exercise of his decision-making authority, but seiekensure that the
proposal shall go through a formal process in whidh staff have a
right to be consulted through the General AdvisBopmmittee” (see
Judgment 1488, under 9 and 10). Furthermore, iordaace with the
provision of Article 10(2) of the European Patenin@ention, the
President “shall take all necessary steps to erthardunctioning of
the European Patent Office, including the adoptioi internal
administrative instructions and information to fgblic”, and unless
otherwise stipulated in the Convention “he shadlspribe which acts
are to be performed at the European Patent Offiddunich and its
branch at The Hague respectively”. The exerciséhe$e powers is,
thus, subject to Article 38(3) of the Service Regjohs and the GAC
must be consulted on “any proposal which concdrasathole or part
of the staff”.
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8. The Organisation is correct in asserting that tm#suhal
is not competent to rule on the lawfulness of timeemdments to
the Convention. However, that does not mean that Rhesident
could choose the method for implementing the amemdsnwithout
consulting the GAC. He could have dispensed witt tonsultation
only if the amendments themselves foreclosed amyjcehas to the
method of implementation. This was not the caseretiwere several
factors not mentioned in the amendments in questioich could be
relevant in choosing a method of implementationer€fore, there
should have been a consultation of the GAC.

9. As the GAC was not consulted, the decision to pldee
complainant on the BEST list is flawed and mustskeé aside. The
underlying question as to the method for implenmantithe
amendments to the European Patent Convention igtednto the
President to be determined following consultatiathwhe GAC. The
complainant must return to his previous non-BESiiedwintil that has
been done.

10. The Tribunal agrees with the Organisation that the
complainant has failed to prove any harassmenb doltow proper
procedure to assess alleged health problems angfdhe disregards
them in the calculation of damages. Consideringfailare to consult
the GAC and the time spent by the complainant gctis a BEST
examiner, the Tribunal awards him 3,000 euros imatndamages. As
the complaint succeeds, the Tribunal awards hime06s in costs.
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DECISION
For the above reasons,

1. The President’'s decision dated 14 February 2008eraing the
complainant’s internal appeal is set aside asdsetrlier decision
to place the complainant on the BEST list.

2. The question as to the method for implementingattmendments
to the European Patent Convention is remitted ¢oRttesident to
be determined following consultation with the Gethekdvisory
Committee.

3. The Organisation shall pay the complainant 3,0000%uas
compensation for the moral injury he suffered.

4. It shall also pay him 800 euros in costs.

5. All remaining claims are dismissed.

In witness of this judgment, adopted on 5 Noven@¥9, Ms Mary
G. Gaudron, President of the Tribunal, Mr Giusegerbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bedsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 3 February 2010.

Mary G. Gaudron
Giuseppe Barbagallo
Dolores M. Hansen
Catherine Comtet



