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108th Session Judgment No. 2863

THE ADMINISTRATIVE TRIBUNAL,

Considering the fifth complaint filed by Mr J. G. Bgainst the
European Organisation for the Safety of Air Navigat(Eurocontrol
Agency) on 11 June 2008 and corrected on 29 AugiustAgency’s
reply of 4 December 2008, the complainant’s rejemaf 16 February
2009 and Eurocontrol’'s surrejoinder of 20 May 2009;

Considering Articles Il, paragraph 5, and VIl o&tBtatute of the
Tribunal,

Having examined the written submissions and decmié¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Belgian national born in 195ingd the
Agency on 1 August 1987 at grade B4. He was larempted
to grade B3 and on 1 July 1997 to grade B2. Forigidtrative
purposes he is assigned to the Human Resourcest@ate, but he
performs no other duties than those of PresiderthefEurocontrol
section of the European Civil Service Federatioerémafter “FFPE-
Eurocontrol”), a trade union organisation recogmisg the Agency.
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On 23 March 2007 the Director of Human Resourcest se
the other Eurocontrol directors a memorandum reéggrdthe
promotion round for 2007, in which he invited themsubmit a list of
proposals for promotions “by grade and by name’bider that the
Director General might decide on the maximum nuntfeslots per
directorate for that year. After a discussion wftla Director of Human
Resources, the Vice-President of FFPE-Eurocontropgsed in a
letter of 20 April that the complainant be promotedjrade B1.

On 22 May 2007 the Director General informed thaffsof
the maximum number of promotions available in egchde and
each directorate in 2007. Updates were issuedJum® and 5 July. No
promotion to grade Bl was foreseen in the HumanolRess
Directorate.

On 18 June 2007 the Promotion Board for staff i@ Human
Resources Directorate met in plenary session aesv dip a list
of officials in that directorate for whom it propms a promotion
that year. At that point the staff representativd® had sat on that
board challenged the proposal to promote Mr T.,dresident of the
Eurocontrol section of another trade union orgditisafrom grade C3
to grade C2, on the grounds that priority shouldehaeen given to the
complainant since he had more seniority in his grédchn Mr T. For
that reason, they refused to sign the minuteseofrteeting.

The lists of officials who had obtained a promotior2007 were
published on 5 and 9 July 2007 and an additiosalvias issued on
18 July. The complainant's name was not on thesds, Ibut Mr T.'s
promotion to grade C2 was announced therein. Asctmplainant
considered that the decision to promote this afficaused him injury,
he submitted an internal complaint to the Direc&aneral on 26 July
2007, under Article 92(2) of the Staff Regulatigmerning officials
of the Eurocontrol Agency, in which he requested tancellation
of this promotion and his own promotion to grade &lfrom 1 July
2007.

On 18 February 2008 the Joint Committee for Dispussued
a divided opinion, with two of its members recomuliag that the
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internal complaint be dismissed as unfounded aadé¢imaining two
recommending that it be allowed.

By a memorandum of 10 March 2008, of which the dampant
was notified on 11 March 2008, the Director of Hunfaesources
informed him that the Director General had decidedlismiss his
internal complaint on the grounds that it was unfied in law. That is
the impugned decision.

B. The complainant alleges firstly that the procedisetainted
with three flaws. He considers that fixing the nmaxim number
of promotions per grade and per directorate catricegpromotion
opportunities. Indeed, he could not be promoted2@®7 because
no provision had been made for a Bl slot in hiedarate. In his
opinion, this constitutes not only a breach of &ei 45 of the
Staff Regulations, which requires “extended” coesidion of the
comparative merits of all officials at the samedgrdn all services
and directorates, but also a breach of the priaagblequal treatment.
Furthermore, he asserts that the meeting of thenétron Board for
staff in the Human Resources Directorate was helthé presence of
persons who were not members of this board, simeeneetings of all
the boards were held simultaneously in the sammramd that, as a
result, members of boards had sometimes expressegiaion on a
file which had not been within the terms of refeerof their own
board. Lastly, the fact that the proposed promotish for each
directorate is forwarded to the Director Generdbteehe has decided
on the maximum number of promotion slots availgie grade and
per directorate is likely to influence his decisimmd also constitutes a
breach of Article 45 of the Staff Regulations.

Secondly, the complainant contends that Eurocofdrigd to give
adequate reasons for the impugned decision, asakenat informed
why he was not promoted in 2007. In his opiniorg fkgency thus
breached Article 25(2) of the Staff Regulations.

The complainant asks the Tribunal to quash the si®tiof
10 March 2008 and those of 5 and 18 July 2007 ghiplg the
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promotion lists for 2007. He also claims 15,00008un compensation
for moral injury and 5,000 euros in costs.

C. Inits reply the Agency states that on 12 June 20@8Director
General published the promotion list for 2008 drat the complainant
was thus promoted to the next grade as from 1200%.

It contends that the complaint is irreceivable.eXplains that
the complainant was notified of the impugned decissn 11 March
2008, but since he did not file his complaint uritil June 2008,
the complaint is time-barred. According to Artid8(3) of the Staff
Regulations a complaint to the Tribunal must bensttbd within three
months beginning on the “date of notification oé tthecision taken in
response to the [internal] complaint”; the compdainought therefore
to have filed his complaint with the Tribunal by I0ne 2008 at the
latest.

The Agency replies subsidiarily on the merits.

It denies that the procedure was flawed. In itsnigm, the
provisions of Article 45 of the Staff Regulationgnre not infringed
since due consideration was given to the comparatierits of the
files of officials for whom a promotion was propdsdt states that the
minutes of the meeting of the Promotion Board do indicate that
persons other than the members of the Board togkirparawing up
the list of officials from the Human Resources Diogate for whom a
promotion in 2007 was proposed.

The Agency contends that there is no rule whicligeblit to state
the reasons for a decision not to promote an affeonnd that, according
to firm precedent, such decisions are discretiandradds that the
complainant did receive explanations in this cotioadn the reply to
his internal complaint.

Lastly, it denies that the complainant sufferedaharjury.

D. In his rejoinder the complainant holds that his ptaimt was filed
within the requisite time limits.

He enlarges on his pleas regarding the merits.
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E. In its surrejoinder the Agency reiterates its argata concerning
the irreceivability of the complaint. It maintairits position on the
merits.

CONSIDERATIONS

1. In the complaint which he filed with the Tribunai @1 June
2008, the complainant challenges the fact that he mot promoted
to grade B1 in the annual round of promotions i072He enters two
pleas in support of his complaint: flaws in theqadure culminating in
the publication of lists of promotions by grade adutectorate,
resulting in a breach of Article 45 of the StaffgR&ations, and failure
to provide reasons for the decision not to inclodename on the lists.

2. The Agency contends that the complaint is irredgd&van
the grounds that it is time-barred. In its opintbe complainant, who
was notified of the Director General’s decisionldnMarch 2008, had
three months as from that date to submit a comiplaithe Tribunal in
accordance with Article 93(3) of the Staff Reguda. His complaint
ought therefore to have been filed by 10 June 2808he latest.
However, it was not filed until 11 June 2008 andswansequently
time-barred.

3. The Tribunal draws attention to the fact that tleditions
for the receivability of complaints submitted to are governed
exclusively by the provisions of its own Statute érganisation which
has recognised the jurisdiction of the Tribunal may depart from the
rules which it has thus accepted. Article VI, pmasph 2,
of the Statute of the Tribunal stipulates that d[the receivable,
a complaint must [...] have been filed within ninatgys after the
complainant was notified of the decision impugned in the case
of a decision affecting a class of officials, aftée decision was
published”.

It is therefore unlawful for Article 93 to set afdrent time limit
for filing a complaint with the Tribunal by spedifig that this must be
done within three months rather than within ningdys. In the instant
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case the complainant, who was notified of the inmmegdecision on
11 March 2008, had ninety days to refer the mdtiethe Tribunal.

While he is quite right in arguing that this periofitime began on the
day after that on which he had received notificatod not on the date
of notification itself, in accordance with the Tuial’'s case law, his
complaint is nonetheless time-barred, since thisetgiday period

expired on 10 June. His complaint filed on 11 JAA68 was lodged
on the ninety-first day after the day following tlen which he was
notified of the decision.

4. It follows that the complaint is time-barred andnbe
irreceivable.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 6 Noven#&#)9, Mr Seydou
Ba, Vice-President of the Tribunal, Mr Claude RimujlJudge, and Mr
Patrick Frydman, Judge, sign below, as do |, CatbeComtet,
Registrar.

Delivered in public in Geneva on 3 February 2010.

Seydou Ba
Claude Rouiller
Patrick Frydman
Catherine Comtet



