Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2859

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr A. P. B. agsti the
European Patent Organisation (EPO) on 6 Februd8 20d corrected
on 18 March, the EPO’s reply of 30 June, the compla’s rejoinder
of 22 August and the Organisation’'s surrejoinder of
5 December 2008;

Considering the application to intervene filed by K. L. on
12 April 2008 and the EPO’s comments thereon oAl 2008;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and digadtb the
complainant’s application for hearings;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Dutch national born in 1950ngdi the
International Patent Institute in The Hague in 19Fallowing the
Institute’s integration into the EPO in 1978, hedime an employee of
the European Patent Office — the EPO’s secretarat its branch in
The Hague. He was promoted to grade B5 on 1 Deaeb®3 and to
grade B6 on 1 January 1992.
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As the successful candidate in competition INT/E3GB2 for the
post of administrator in career group Al-A4 in tB@ectorate of
Planning, Procurement & Project Support, he wasriméd by letter of
24 February 2005 that he had been nominated tqtstand that he
would be promoted to grade A2 and transferred éortew function
with effect from 1 April 2005. Enclosed with thettky was the
calculation of his incremental step — based on shkary scales
applicable at the time of promotion — which indezhthat he would be
assigned to step 13 in his new grade.

In a letter of 4 March 2005 to the Director of Remsel he
contested his promotion to grade A2 and requebtdie be promoted
to grade A3. He argued that the application of @ac
No. 271, Section Il (C), which stipulates that]tgf promoted from
grade B6 are graded A2", had resulted in a sitnatichere his
promotion did not entail a basic salary higher thhat which he
received at his previous grade and step and wasctnirary to Article
49(11) of the Service Regulations for Permanent |Byges
of the European Patent Office, according to whieh permanent
employee who obtains a higher grade shall be apgabito the lowest
step in the new grade which carries a higher bsalary than that
received in his former grade and step increasethéyequivalent of
one 12-monthly incremental step in his former gtadie added that
the provisions of the Service Regulations shoulke farecedence over
those of Circular No. 271. The Director of Persdnmeeplied by letter
of 15 April that the decision to promote him to dgaA2 was in line
with the principles and the structure of the casegrstem provided
for in Article 49 of the Service Regulations anck tborresponding
circulars, and that the Office therefore could adopt his view on the
matter.

On 30 May 2005 the complainant lodged an appeahsgthat
decision. He maintained that his promotion to grA@ewas in breach
of the Service Regulations and requested that herbmoted to
grade A3 with effect from 1 April 2005. By lettef &4 June he was
informed that the President of the Office had dedithat his request
could not be granted and that the matter would dferred to the
Internal Appeals Committee. In December 2005 thenifistrative
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Council approved, with retroactive effect from 1yJ2005, new salary
scales which increased by one cent the monthlyysatarresponding
to step 13 in grades Al and A2.

The Internal Appeals Committee rendered its opinion
17 October 2007. Relying on the Tribunal's rulimgJudgment 2624,
it concluded inter alia that the complainant wad eatitled to
a promotion to grade A3 and that his promotion tadg A2
step 13 satisfied the requirements of Article 49(dl the Service
Regulations, given that his basic monthly salarny been increased by
one cent and the Office had offered a compensatayynent for the
interim period. It recommended unanimously that tggpeal be
dismissed as unfounded. By letter of 15 Novembef72Q@he
complainant was informed that the President haitldddo reject his
appeal. That is the impugned decision.

B. The complainant submits that his promotion to gréd was
contrary to Article 49(11) of the Service Regulasdbecause, under
the salary scales applicable on 1 April 2005, lisidsalary following
promotion to grade A2 step 13 was merely equalhtd tvhich he
received at grade B6 step 13, increased by thevalgut of one
12-monthly incremental step in his former gradegesgas it should
have been higher than that amouié also submits that the grade and
step to which he ought to have been promoted irdance with
Article 49(11) is grade A3 step 7. That, he adds, i also have been
consistent with the grading of the post to whichwas nominated in
career group Al-A4.

He contends that Circular No. 271, Section Il (®hich served
as the basis for his promotion to grade A2, comtnag Article 49(11)
of the Service Regulations because it imposes upen limitation
contrary to the evident aim of that provision, ngm® ensure a
minimum salary increase following promotion. In haginion, the
Service Regulations are of higher ranking than WarcNo. 271 and
should therefore take precedence over the latter.

The complainant also contends that his promotiayraole A2 was
in breach of the principle of equal treatment, githat an external
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candidate appointed to the same post could beeoffergrade ranging
from Al to A4. Moreover, he asserts that the Orgaiidn has not
applied Circular No. 271, Section Il (C), in a fonim manner, thereby
demonstrating its willingness to deviate from it.

The complainant requests that the impugned deckstoget aside,
that he be promoted to grade A3 step 7 with efieech 1 April 2005
and that he be paid the corresponding differencsalary and related
allowances, together with interest at the rate pkdcent per annum.
He claims costs in the amount of 1,200 euros.

C. In its reply the Organisation submits that the clamant’s

promotion to grade A2 was lawful. It acknowledghatthis grading
at the time of his promotion did not meet the reguients of
Article 49(11) of the Service Regulations due te thct that there was
then no step in grade A2 carrying a basic salagpdr than that for
grade B6 step 13 — the complainant’s grade prioprmmotion —

increased by the equivalent of one 12-monthly imeetal step.
However, it asserts that the complainant receivedompensatory
payment of an additional one cent per month for pleeiod from

1 April to 30 June 2005, which rectified the unlalfsituation.

Relying on the Tribunal's ruling in Judgment 26&4asserts that the
solution it adopted was fully in line with Artick9(11) of the Service
Regulations.

According to the defendant, although the complaisan
appointment to the post of administrator resultedhfa competition, it
was nevertheless a promotion and his assignmengraole A2
was rightly determined on the basis of the prowvisiagyoverning
promotions. There were no grounds for granting himexceptional
promotion to grade A3, especially in light of thactf that he was
promoted from category B to category A, which alseaonstituted an
exceptional career development.

The EPO rejects the allegation that it acted inatneof the
principle of equal treatment by placing the commdait in a position
less advantageous than that of external candiddtescplains that
external candidates are in a different situatiorthat their professional
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experience is evaluated on an individual basis eftein not fully
credited, or indeed, not credited at all. It dises as unfounded the
complainant’s allegation that it has failed to gpg@lircular No. 271,
Section 1l (C), in a uniform manner.

D. In his rejoinder the complainant presses his pleahjlst
emphasising that his complaint is different fromattHeading to
Judgment 2624. He considers that the offer of apemsatory payment
in the amount of one cent per month for the penmr to the
approval of the new salary scales — which in angnéwhe denies
having received — did not constitute a lawful diaal solution.

E. In its surrejoinder the EPO maintains its posiiofull and recalls
that decisions on appointment and promotion arereli®nary and
therefore subject only to limited review by thebtnal.

CONSIDERATIONS

1. Following his successful application for the post o
administrator in the Directorate of Planning, Preoent & Project
Support, the complainant was promoted to gradeté £3 with effect
from 1 April 2005. He contested his assignment tadg A2 and
requested a promotion to grade A3, arguing thatagpglication of
Circular No. 271, Section 1l (C), had resultedairsituation that was
contrary to Article 49(11) of the Service Regulaipas his promotion
did not entail a basic salary higher than that Wwhe received at his
previous grade and step. The Director of Persomgfiesed his request
and the complainant lodged an appeal against #esidn. He was
subsequently informed that the President of théc®ffiad decided to
refer the matter to the Internal Appeals Commiféeean opinion.

2. In December 2005 the Organisation’s Administra@auncil
approved with retroactive effect from 1 July 200&mnsalary scales
which introduced a one cent increase in the mondghlgries payable
for step 13 in grades Al and A2. In its submissitires Organisation
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quotes Judgment 2624 which involved a similar cgEnst the EPO

and in which it was stated that
“[o]ln promotion the complainant received a salauigalent to that
received in his former grade and step (basic salgns one 12-monthly
incremental step in his former grade. Since he agagyned to step 13, the
highest in grade A2, and that Article 49(11) clgastates that any
necessary higher step must be made within the radegin this case
grade A2, the Tribunal finds that the Office’s d@n of raising the basic
salary of grade A2 step 13 by one cent is a raltiand legal solution
conforming with the requirements of Article 49(1df the Service
Regulations.”

3. In its opinion of 17 October 2007 the Internal Aplse
Committee held that the appeal was admissible $n dntirety
but unfounded. It stated that the complainant’'suest| to be graded
at A3 rather than A2 step 13 as a result of hismotmn from
grade B6 step 13 was unfounded and therefore neustfosed but that
he must nevertheless be granted compensation fer périod
from 1 April to 30 June 2005. It added that thigl kdready been
acknowledged by the Organisation in the form of additional
payment of one cent per month. The Committee alst®dn that
in Judgment 2624 the Tribunal considered it lawfal the Office
to increase the complainant’s basic monthly salbyy one cent
and to pay him equivalent compensation in the imtén order to fulfil
the basic salary requirement of Article 49(11) dfe t Service
Regulations. It thus concluded that “[e]ven hawiegard to the special
circumstances of the present case cited by theglznant], there is
no reason to deviate from the above assessmehedawfulness of
the compensation. In view of the Tribunal's finding the
[complainant’s] submissions concerning the compemsaffered |...]
are untenable. The judgment also makes clear tigasolution now
laid down in the new salary scales is lawful amdieied, that is not
disputed by the [complainant].” In a letter dat&dNovember 2007 the
Director of HR Administration and Systems notifitee complainant
of the President's decision to endorse the Comeidte
recommendation to reject his appeal as unfounded.
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4. The complainant impugns that decision on the grsuoid
legality, breach of the principle of equal treattnand non-uniform
application of Circular No. 271, Section Il (C).eHrequests the
Tribunal to set aside the impugned decision; teotte Organisation
to promote him to grade A3 step 7 with effect frdmApril 2005
and to pay him the corresponding difference inrgaknd related
allowances, together with interest at the rate pedcent per annum;
and to order the Organisation to pay him 1,200 ®uro costs.
He claims that under the salary scheme applicablé épril 2005,
his assignment to grade A2 step 13 was not in conifp with
Article 49(11) as his salary was equal to thatisfgrevious grade and
step plus one 12-monthly incremental step andtheaefore he should
be assigned to grade A3 step 7, which would give &ihigher basic
salary. He contends that his assignment to grade w&és
“a restrictive application” of Circular No. 271, @®n Il (C), which
resulted in his suffering “discrimination [...] cpared to external
candidates”.

5. The Organisation submits that the complaint is uné®d
and that the complainant “has been awarded valigbemsation for the
period from 1 April to 30 June 2005 in the form arf additional
payment of one cent per month”. It argues thatdmeding in A2
step 13 was “lawful because it was accompanied tgmgensatory
payment to rectify the originally unlawful situation” (aginal
emphasis) and that “[sjuch an approach does nottitate an
infringement of the [Service Regulations] and thé&eno higher-
ranking provision prohibiting the ‘one-cent solutioadopted by
the [Organisation]’. Regarding the claim for equetatment, the
Organisation denies that the complainant was weatefairly and
states that “the disadvantage at which the comgtdinlaims to have
been put in relation to external candidates carbetregarded as
unlawful discrimination” as the external candidatese in a very
different situation”. It asserts that the argumesgarding the non-
uniform application of Section 1lI (C) of CirculaNo. 271 is
unfounded.
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6. The Tribunal is of the opinion that the complairg i
unfounded. The Service Regulations were corregtiglied by the
Organisation with regard to the complainant's prtoro There
was no conflict between Article 49(11) and Circulbo. 271,
Section Ill (C). The complainant’s interpretatioh Article 49(11) is
incorrect. In Judgment 2624 — which also involveel promotion of an
employee from grade B6 to grade A2 — the Tribunkdd that “Article
49(11) clearly states that any necessary highgr stast be made
within the new grade, in this case grade A2”", whiobans that the
“new grade” is not defined as the broad category“Af, as
the complainant sustains, but rather refers tgptheise grade of either
Al, A2, A3 or A4. As the Organisation raised theibanonthly salary
of A2 step 13 by one cent and paid the complairequivalent
compensation for the period from 1 April to 30 Ju@éO05,
the Tribunal considers that the higher basic salaguirement of
Article 49(11) has been satisfied (see Judgmentd42@@der 6).
Regarding the allegation of unequal treatment betwexternal and
internal candidates, the Tribunal notes that as ditation of the
former is different to that of the latter in faatcain law, there is no
ground for that allegation. In reference to the p@imant’s assertion
that an employee was effectively promoted from grags to
grade A2, the Tribunal observes that this exampleot one of non-
uniform application of Circular No. 271, Sectionl C), as the
employee was in fact promoted first from grade B9tade B6, and
then from grade B6 to grade A2 in accordance Vhighapplicable rules
and regulations.

CONCURRING OPINION BY JUDGE
AGUSTIN GORDILLO

1. While | concur with the decision of Judgment 26R#hink
that the payment of an additional one cent per menas a form of
valid compensation for the requirement that a pensoa situation
such as that of the complainant in that case shaddive “a higher
basic salary than that received in his former gramkk step” — was an
ad hoc temporary solution that the Tribunal founter the then
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applicable Service Regulations, which are of costdgect to future
changes and amelioration by the Organisation. &nis thing for the
Tribunal to abstain from intervening in a complexteaer system, as it
has done so far, and quite another to pronounaeatsonableness for
all time, as might apparently result from some le# findings in the
present judgment.

2. If the system is not eventually changed at somecmpiate
time in the future the ad hoc solution of an adddl one cent per
month will come increasingly into question. The npiples of
proportionality, reasonableness, equal treatmedt fairness, which
are all higher-ranking general principles of lawight conceivably
lead to a new approach in similar cases if the @ dolution is not
substituted by the Organisation for another, whidko takes into
consideration those general principles of law.

DECISION

For the above reasons,
The complaint and the application to intervenedisenissed.

In witness of this judgment, adopted on 15 May 20@8 Mary G.
Gaudron, Vice-President of the Tribunal, Mr Agus8ardillo, Judge,
and Mr Giuseppe Barbagallo, Judge, sign below, a$, Catherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2009.

Mary G. Gaudron
Agustin Gordillo
Giuseppe Barbagallo
Catherine Comtet



