Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2851

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs S. H. agaitie United
Nations Educational, Scientific and Cultural Orgation (UNESCO)
on 16 October 2007 and corrected on 11 January ,2008
Organization’s reply dated 18 June, the complaisargjoinder of
18 September 2008 and UNESCO's surrejoinder ohdaly 2009;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Egyptian national born in 19f8ned
UNESCO in 1981 as an audio typist at grade GS-2M&y 2000
she was appointed to her current post in the Scaa Human
Sciences Sector (hereinafter “the SHS”) as a Ql&dministration) at
grade G-5.

In 1998 UNESCO adopted new classification standéodposts
in the Paris General Service and related categonbgh involved
replacing the former six-grade structure (G-1 t6)dy a seven-grade
structure (G-1 to G-7). The Organization encouttgyeoblems with
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the implementation of the new standards and, asesltr the
new seven-grade structure was applied temporawilyy effect from
1 January 2000, pending a post classification és@r¢hat the
Organization planned to undertake using revisedssdiaation
standards. Managers of all sectors of the Organizatere asked to
submit updated job descriptions for the posts witthieir sectors. In
April 2002 the complainant’'s supervisors drew up apdated
description of her post, listing its functional Idit as “Senior
Administrative Assistant” and suggesting that irbelassified at grade
G-6. The complainant signed this post descriptioNovember 2002.
Her post was reclassified at grade G-6 with thée titSenior
Administrative Assistant” and effective January 208he was
promoted to that grade by retention in the post.

On 30 January 2003 UNESCO published Administra@ieular
No. 2177 introducing the revised classificationndexrd for General
Service posts. This standard was designed to seartlee basic tool for
the Job Evaluation Committee, which was respongdyeletermining
the grade of posts by examining the updated postriftions of
the staff members concerned. In its report of 28eJRA003 to the
Director-General the Committee recommended thatdmplainant’s
post be reclassified at grade G-6. By letter ofDE&ember 2003 the
complainant was informed that the Director-Genédradl decided to
follow the Committee’s recommendation and that fhest she
occupied would remain at grade G-6.

On 11 February 2004, pursuant to Administrative c@ar
No. 2195, the complainant filed a complaint withe tBirector of
Human Resources Management, contesting the ctzdfifi of
her post. Her immediate supervisor supported theptaint and
emphasised the volume of tasks and level of redpitities entrusted
to her, as well as her job performance. The complaias reviewed
by the Job Evaluation Recourse Committee (herandfhe JERC"),
which had been set up for that purpose. The JER&uated the
complainant’s post at grade G-6 after hearing Imekr leer supervisor.
She was notified by a memorandum of 3 November 2604he
Director-General’s decision to accept the JERCc®mamendation and
to maintain her post at grade G-6. On 9 November sént a
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memorandum, through her immediate supervisor, ® Alssistant
Director-General for the SHS expressing her diseppent with the
decision and pointing out inter alia that other tposith the same
functional title as hers were classified at gradé. Ghe requested that
her post be graded at G-7.

On 22 November 2004 the complainant submitted &eptado the
Director-General contesting the decision of 3 Nolwem Under cover
of a letter dated 3 December 2004 she was prowidddthe JERC'’s
factor ratings for her post. On 3 January 2005letiged a notice of
appeal with the Appeals Board which was followed4ddarch by her
detailed appeal. By letter of 26 January she wdarrimed of the
Director-General’'s decision to maintain her postgeade G-6 and
to reject her protest as unfounded. On 11 Februwaryupdated
description of her post was signed by her immediapeervisor and by
the Assistant Director-General of the SHS as aigimgr manager.

As part of a general mediation process the Depuitecibr-
General had a meeting with the complainant on Se®eper 2005.
A new post description was signed on 14 Septempd&ebimmediate
supervisor and the Assistant Director-General ef $i1S. That same
day the complainant sent a memorandum to the Diremt Human
Resources Management, attaching the post descripBbe stated
that the tasks and responsibilities outlined in pest description
corresponded to grade G-7 and she indicated hdingviess to
withdraw her appeal upon the Administration’s agreet to classify
her post at grade G-7 with retroactive effect friganuary 2003.

A desk audit of the complainant's post was condilicte
24 November 2005. In his report of 25 November #ngitor
recommended that the post be confirmed at grade. &%
memorandum of 23 December 2005 the Deputy DireGmmeral
informed the complainant that the Bureau of Humamsd®rces
Management had completed its assessment of her aragehad
established that her post had been classified atyrel' herefore, he
had not recommended any change in her adminisratiuation to the
Director-General. The complainant replied on 6 HEabr 2006,
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criticising the evaluation process and indicatingttshe intended to
pursue her appeal.

The Appeals Board issued its opinion on 19 July 620@
found that there were reasonable doubts as to lifectivity of the
classification and mediation exercises. Conseqyethge complainant’s
post had not yet received a comprehensive, obgend transparent
review in order to arrive at a fair classificationthin the new
standard. The Board concluded that it was posslilsle UNESCO had
made “an error or errors of fact”. It recommendkdt tthe Director-
General should strongly encourage the SHS to régaelgassification
of the complainant’s post on the basis of the 1gt&Seber 2005 job
description, include her on a priority basis in dnyure scheme of
merit-based promotion and issue instructions to uensthat
classification or evaluation committees operatethai higher degree
of transparency.

The complainant was informed by memorandum of 2%okusr
2006 that the Director-General had decided to volklve Board's
first recommendation in part and to instruct themimistration to
undertake one more evaluation of the complaingmtist. His final
decision would be based on the results of thisl fukesk audit.
He considered, however, that the Board’s findinggarding the
objectivity of the JERC's evaluation and possibleoes of fact were
not substantiated. In a memorandum dated 6 Nove2®@8 to the
Director of Human Resources Management the congtiproposed
that, instead of a single desk audit, a commitee@dminated to carry
out a comparative analysis of all the Senior Adsimative Assistant
posts and that it submit a report to the Directen&al. This
proposal was not followed and the complainant wafermed by
a memorandum of 25 July 2007 that the Director-Ganeafter
receiving the results of the desk audit referrethtthe memorandum
of 25 October 2006, had decided to maintain het pograde G-6.
That is the impugned decision.

Shortly afterwards, on 31 August 2007, the complainwas
provided with a summary of the grounds for the sieai which
explained, inter alia, that her post had been coegpavith another
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Senior Administrative Assistant post in the EdumatSector that was
graded at G-7 but that that post was an anomady thie Organization
intended to reclassify it at G-6 as soon as thenent left the

position and that all other Senior Administrativesfstant posts were
classified at grade G-6.

B. As a preliminary matter the complainant pointshi® fength of the
internal procedure in her case and submits th&abok almost four
years for her to receive the Director-General slfahecision.

She contends that the decision of 25 July 2007aigsl the
principle of equality of treatment. She points that she fulfils the
same duties and responsibilities as other staff meesnwvhose posts are
graded G-7, and refers in particular to a post ihiccording to her, is
“of the same category” and has the same genericrigésn as hers
but which was graded G-7 by the JERC. In her vieNESCO has
provided no objective justification for the diffeteclassification of
these posts.

The complainant argues that the Organization hakateid the
rules governing the classification of posts, intioatar the principles
contained in Administrative Circular No. 2177 andcGlar No. 2195.
She points out that her post has been classifiéereltly by the Job
Evaluation Committee, the JERC and the auditor, #mat the
evaluation exercise lacked objectivity and transpey, as noted by
the Appeals Board.

She further contends that material facts have bgeriooked. The
Administration did not take into account the spetitiés of the work in
her Sector in its assessment of her post, yeditsdifor another G-7
post in the Education Sector.

Referring to the case law, the complainant chadlendgthe
motivation of the impugned decision”, arguing thae Director-
General did not even partially follow the recommatimhs of the
Appeals Board but instead decided to undertake dditianal
evaluation of her post with the aim of reconcilifger to the
Organization’s position. She submits that the sumgnadé 31 August
2007 did not include any justification regarding tbriteria used to
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classify her post. Moreover, the final desk aualikkd objectivity, and
as the Director-General’s final decision was basedhat audit his
decision must be set aside. Indeed, in his lette250July 2007 the
Director-General did not provide any further argaimm support of
his decision.

The complainant alleges that the impugned decisi@as prompted
by bias because, despite the support of her sigoesvand her requests
for an objective evaluation, her post was mainthiaé grade G-6.
Furthermore, three post descriptions were prepacedeflect the
updated tasks and responsibilities of her posibah they were not
approved by the Bureau of Human Resources ManadeRlea states
that she does not know which post description wasduin the
assessment of her post.

She asks the Tribunal to set aside the decisi@bafuly 2007, to
reclassify her post at grade G-7 and to award leratditional salary
and benefits resulting from this reclassification faom 1 January
2003, as well as compensation for damages suffeseadconsequence
of the lengthy appeal procedure.

C. In its reply UNESCO submits that the complainantlaims
concerning the reclassification of her post and pgwyment of
additional salary and benefits associated with seclassification are
irreceivable, because the Tribunal's competences du# extend to
undertaking a classification review or determiniagsalary level.
Referring to the case law, it points out that there limited grounds
for review of decisions regarding post classificatiand that the
complainant has not discharged the burden of protbfis regard.

The Organization accepts that it took a long timel¢al with the
complainant’s case but considers that the delay meagonably be
attributed to the difficulty of the post classifimam exercise. It asserts
that there was no wilful dilatoriness on its pamd that the delay is
immaterial with respect to the legality of the ingped decision.

UNESCO argues that there has been no breach qfitingple of
equal treatment. It contends that the fact thatftimetional title of
“Senior Administrative Assistant” is attributed agost does not mean
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that this post should be classified at grade G-&-at for this reason
only. During each of the classification reviews tlEganization
compared the complainant’s post to other positiomduding a post in
the Education Sector to which the complainant sgfand found that
her post should be classified at grade G-6. It emjslkes that the
quality of the complainant’s job performance iglievant.

The defendant denies that material facts were ooked. The
descriptions of the complainant's post reflected thanges in her
duties and responsibilities between 2002 and 2003fzey were taken
into account by the expert bodies that reviewedtassification of her
post. The final desk audit was conducted usingpthet description of
14 September 2005, to which the Director-Generatrgppugned
decision also referred. Moreover, his decisionfieaéd the findings
of three previous classification reviews, duringichhthe complainant
was given the opportunity to present additionaltfaor make
corrections.

UNESCO also denies the allegations of bias andsnibtat such
allegations must be proved. The complainant hasmoin that any of
the reviews were influenced by extraneous consiideis or that the
impugned decision was tainted by an irregular naotiv

The Organization submits that the complainant isguoiided in
seeking a reclassification of her post when, in, fatat she seeks is a
promotion in recognition of her job performance.

D. In her rejoinder the complainant develops her pl&m® argues
that the Tribunal has the authority to ensure thissification
procedures are correctly interpreted and propepplied and that
therefore her claim is within the Tribunal’s comgrete and thus
receivable. She contends that the Organizationheithinformation
that was essential to the preparation of her case she asks the
Tribunal to order disclosure of specific documents.

The complainant provides a lengthy criticism of UNED's
classification exercise. In particular, she alletiied the various review
bodies did not employ the factor ratings in the samanner. In her
opinion, due process demands that her post showéys be assessed
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by comparing it to other posts, because her redoestpgrading was
premised on the fact that her duties and respditisibiare similar to
those required for other posts at grade G-7. Shiatanas that she is
entitled to compensation for the “serious mateaiatl moral injury”

which she has suffered on account of the inordidatays in her case.

E. In its surrejoinder the Organization maintains ftgsition. It
emphasises that the complainant has not substthtier allegations
and that, even if she had done so, they would stabésh a breach of
the prescribed procedures.

CONSIDERATIONS

1. The complainant was appointed to her current podvlay
2000 and in January 2002 her post was reclassaigpade G-6. She
contested that reclassification a number of timeguesting instead a
reclassification of the post to grade G-7.

2. On 3 January 2005 she lodged a notice of appedl wit
the Appeals Board and on 4 March 2005 she filedtailéd appeal.
The Appeals Board issued its opinion on 19 July62@y a letter
dated 25 October 2006 the complainant was notif@d the
Director-General’s decision to follow partially thBoard's first
recommendation and to instruct the Administratioruhdertake one
more evaluation of her post through an additiomaskdaudit.

3. On 25 July 2007, after reviewing the final desk iguthe
Director-General decided to maintain his decisiortiassify her post
at grade G-6. The complainant impugns that decigrmhrequests the
Tribunal to set it aside, to reclassify her pogjraide G-7, and to order
payment of the corresponding difference in salany elated benefits
with effect from 1 January 2003, as well as comptos for damages
sustained as a consequence of the lengthy appesgdare. In support
of her complaint she argues that the Organizatidolated
the rules regarding classification of posts, thegiple of equality of
treatment, and the principles guiding the classifan of posts. She
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submits that material facts were overlooked, thHa impugned
decision was not properly motivated, and that she subject to bias.
She also notes the excessive length of the intgmradedure, which
started late in 2003 and lasted until 2007 whenrskeived a final
decision.

4. The Organization notes that there are limited gdsuon
the basis of which the Tribunal may review decisiargarding
post classification (see Judgments 968, 1152, 178018, 1874, 1976
and 2581). It argues that there was no error d@fdad that no material
fact was overlooked. The impugned decision wasagpressly upon
a desk audit which evaluated the functions andoresipilities of the
complainant’s post during 2002 as well as its eurfeinctions and
responsibilities as outlined in the job descriptitated 14 September
2005. The complainant’'s duties were reviewed sévenges and
expressly taken into account by the successive rexpedies
which reviewed the classification of her post. Thrganization asserts
that there was no denial of due process and no djménst the
complainant. In addition, the delay in the process “reasonably
attributable to the difficulty of the grading exise’ and there was no
wilful dilatoriness on the Organization’s part.

5. In support of her contention that the Organizatioas
violated the principle of equality of treatmente tbomplainant points
to a G-7 post in the Education Sector which, shgues, carries
the same duties and responsibilities as her padSESCO submits
that there are differences between the posts basedevels of
responsibility and that, in any event, it intends reclassify the
Education Sector post at grade G-6 after it is wecdy its present
incumbent.

6. The Tribunal considers her contention unfounded.ties
Organization points out, the post in the Educat@ettor was not
identical to the complainant’s post and it was ectrto note that the
belief that the post in the Education Sector wasneously graded
cannot be the basis for an upward reclassificaifahe complainant’s
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post, since “[i]t is well settled that the prin@pbf equality requires the
equal application of the relevant law, not its dquisapplication” (see
Judgment 2556, under 13). The Organization’s ifdarto downgrade
the Education Sector post when it becomes vaca dot prove that
the complainant’s post is identical or that it sldobe graded at G-7.
The complainant makes reference to other G-7 fastich she claims
are also similar to her post) in order to furtheove her claim of
inequality but the Tribunal does not find any prtwt those posts are
truly comparable to the complainant’s nor that dud automatically
mean her post was incorrectly graded at G-6.

7. Moreover, the complainant fails properly to suppbgr
allegation of a violation of the applicable rules the classification of
posts. She mentions repeatedly that material faets overlooked and
that there were errors in the classification ewercibut there is
no evidence of that, and on the contrary, the decushshow that
the detailed classification reviews were completeith diligence
and thoroughness, in accordance with the applicables and
the classification standards introduced by Admiatste Circular
No. 2177. The Tribunal points out that post clasaifon cannot be
confused with performance review. It is uncontestindt the
complainant’s performance was considered highlyhey supervisors
but that does not have any relevance to the assessihher post for
the purposes of grade classification. In his repated 25 November
2005 the auditor noted that the complainant’s sugper felt “that not
enough consideration is given to the person, aatsibmeone like [the
complainant] who has managed to obtain a highecathn and who
puts in extra hours each working day, is unablelti@in a reward for
her dedication. To sum it up ‘there is no way efaeding quantity and

quality of work'.

8. As regards the complainant’s challenge to the ratitn
of the impugned decision, the Tribunal is of theénam that the
Director-General’'s decision to maintain the clasatfon of the
complainant’s post, as recommended by the varievisw bodies and
auditors, was properly supported by the relevapbnts and that his
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reasons were properly detailed in the memorandu@5oduly 2007.
That memorandum states explicitly the basis upoictwithe final

decision was made. Furthermore, the complainasedaihe question
of the differing results of the various classifioat reviews and the
Tribunal notes that while the specific factor rgsnrelating to the
grade classification did vary they were all corgistwith a G-6 post
classification. It should also be noted that thenglainant submitted
updated information of her duties and responsigditas well as an
updated job description to the various review bedik stands to
reason that if the review bodies had slightly difg information on
which to base their opinion it is not unusual tthegty reached slightly
different factor ratings. The important fact isttki@ey still reached the
unanimous conclusion that the complainant’s post vpaoperly

classified at grade G-6.

9. Lastly, the Tribunal finds that the complainant fsmwn
no proof of bias against her on the part of thea@ization. In fact it
appears that the Organization was diligent in tkerase of its duty
of care towards the complainant, as seen in theateg attempts at
mediation and the care in offering her multiple oppnities to
contribute to the post classification process tghowpdated job
descriptions and other relevant submissions.

10. However, it is to be noted that 16 months passéddsn the
date when the complainant filed her detailed appeatl the
date when the Appeals Board delivered its opin@rfurther three
months passed until the complainant was notifiedh&f Director-
General’s decision partially to endorse that opinihich then led
to an additional desk audit of the complainant'stpeesulting in a
further nine-month delay. It took therefore almtved and a half years
before the complainant received the final decisiopugned in her
complaint. The internal appeal procedure was muh long and
consequently the complainant was deprived of hghrtrio a speedy
resolution of her grievances (see Judgment 2198eru@), for which
she is entitled to an award of moral damages in ahwunt of
1,000 euros.
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11. As regards the long classification process, theburral
notes that it required careful fact-gathering amnélgation which
was by its nature time-consuming, but the lengttihef process did
not amount to any wilful disregard of the complaits rights (see
Judgments 529, under 2, and 1192, under 11).

12. As the complainant succeeds in part, her claimcfmsts is
upheld. The Tribunal sets the costs at 800 euros.

DECISION

For the above reasons,

1. UNESCO shall pay the complainant 1,000 euros inpsarsation
for moral damages due to the delay in the intermapeals
procedure.

2. It shall also pay her 800 euros in costs.

3. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 8 May 208, Agustin
Gordillo, Judge of the Tribunal, Mr Giuseppe Bardéy Judge, and
Ms Dolores M. Hansen, Judge, sign below, as dath€&ine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2009.
Agustin Gordillo
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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