Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2844

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs H. M. G. agd the
World Health Organization (WHO) on 12 February 2608 corrected
on 26 February, WHO's reply of 12 June, the conmalat’'s rejoinder
of 20 July, supplemented on 21 September, and tigarniation’s
surrejoinder of 23 October 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, an Egyptian national, was borrl®30. She
joined WHQ's Regional Office for the Eastern Meditmean (EMRO)

in 1974 as a clerk/stenographer. Two years latere sh
was offered a fixed-term appointment as a cleridtypShe was
subsequently promoted several times, attaining egr&R.07 in
2000 as a Senior Administrative/Programme Assistahe is due to
retire on 30 September 2010.
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By a memorandum of 25 February 2004 addresseckt@ittector
of the Division of Health Systems and Services Dmument, the
Deputy Regional Director and the Regional Directbg complainant
requested that her post description be reviewedhengrounds that
her responsibilities had increased in the past years following
the restructuring of her division. On 16 Januar¥Y)32Q@he Director
of Health Systems and Services Development, who \taes
complainant’s first-level supervisor, wrote to tReeputy Regional
Director suggesting that the post descriptions extain staff in his
division, including the complainant, should be ssw&d. He pointed
out that neither he nor the complainant had redeigereply to
the request submitted in February 2004. The comgtdiwrote again
to the Deputy Regional Director and to the Regiob#lector on
9 October 2005 requesting a response by 6 Novemabber earlier
request of February. The Regional Personnel Officetified the
complainant on 16 October 2005 that she had nogtived her
memorandum of 25 February 2004 and asked her t aetopy of
the request so that she could review it. The coimpida did so on
19 October 2005.

On 3 January 2006 the Regional Personnel Offidernmed the
complainant that a classification review had beedeutaken and that
her post had been confirmed at grade CR.07. Onat®@aly the
complainant requested that her case be reviewedthiey Post
Classification Review Committee (PCRC). Having #&mpland been
shortlisted for the position of Administrative Qffir, at grade P.2, in
the Office of the Deputy Regional Director in EMRGhe was
interviewed on 19 February.

By a memorandum of 16 March 2006 the Regional Pado
Officer informed the complainant that the PCRC haet and that its
recommendations had been sent to the Regional tDireshe added
that her request for reclassification had beerctefe On 19 March the
complainant filed a notice of intention to appeathwthe Regional
Board of Appeal against that decision followed bsr Istatement
of appeal on 17 April. She alleged that the denidio reject her
request for the reclassification of her post wasted by procedural
irregularities and by personal prejudice on thet mdérsome of her
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supervisors. She also alleged that the selectioneplure concerning
the post of Administrative Officer, for which shachbeen shortlisted,
was flawed and asked that it be reviewed. In i@rieof 14 June 2006
the Regional Board of Appeal held that the recfersdion procedures
had been correctly followed. However, noting thia¢ PCRC had
concluded that some of the complainant’'s tasks wese clearly
described in her post description, it recommended the Regional
Director consider having a desk audit conductec meutral party in
order to “confirm the good will of the Organizatidwards the
[complainant]”. The Regional Director having dedd® reject the
Regional Board’'s recommendation on 10 July 2006,abmplainant
filed a notice of intention to appeal that decisiath the Headquarters
Board of Appeal on 19 July 2006; it was followed on
28 August by her statement of appeal. She requéisécher post be
reclassified and that the selection procedure foe tpost of
Administrative Officer be reviewed.

In its report of 12 October 2007 the Headquarterar8 of Appeal
held that it was unable to judge with certainty tilee the
classification review or the selection procedurerenvéainted with
prejudice or whether the complainant was merely wiotim of an
“unsupportive environment where rules and proceslwere vague
and applied arbitrarily”. It concurred with the osemendation made
by the Regional Board of Appeal that a desk auditcbnducted,
adding that it should be undertaken by a classifinaspecialist
external to EMRO and that, if the desk audit ledhi® conclusion that
the complainant’s post should be upgraded, thessification should
be effective as of 25 February 2004. It also recemuhed that the
selection procedure for the post of Administratdfficer be rerun.

On 12 October 2007 the complainant was informettti@areport
of the Headquarters Board of Appeal had been faledrto the
Director-General. Having received no final decisiiom the Director-
General, the complainant notified her on 12 Decen#®®7 of her
intention to file a complaint with the Tribunal. &lstated that, in
accordance with Staff Rule 1230.3.1, the Directen&al should have
informed her of her final decision within 60 days receipt of the
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Board’s recommendation. The complainant filed thespnt complaint
on 12 February 2008 impugning the implied rejectibher appeal.

B. The complainant contends that the reclassificatwocedure
was tainted with irregularities. She argues tha fmocedure was
not neutral since the Regional Personnel Officed Iparticipated
in the PCRC discussions and had reviewed her duéied
responsibilities. According to Annex C to Part 1itbe WHO Manual,
the Human Resources Services may, on requestderalarifications
or information to the PCRC but should not partitgpan its
deliberations. She adds that she has not beenetlltovsee the PCRC
report because, according to the Administrationisitconfidential.
Moreover, the Regional Personnel Officer did natszdt her and her
first-level supervisor in order to clarify her degi following the
Regional Board of Appeal’s finding that two of ttasks listed in her
post description were not clearly described. Sk® abjects to the
delay in processing her request for reclassificatind draws attention
to the fact that the Administration remained siléot 19 months
following her initial request of 25 February 20@#éspite her repeated
reminders.

The complainant submits that the selection procefur the post
of Administrative Officer was flawed. In particuJaghe argues that the
decision to appoint an external candidate in pegfee to an internal
candidate who had been shortlisted — i.e. herselbrtravenes Staff
Regulation 4.4 which provides that vacancies skl filled by
promotion of staff members in preference to perdmm outside. She
also criticises the composition of the interviewngla

In addition, she alleges personal prejudice onpidue of several
persons, including the Deputy Regional Directorg tRegional
Director, the Assistant Regional Director and thegiRnal Personnel
Officer, who took part in the reclassification aglection procedure.
She explains that they were prejudiced againstdemause of the
positions she had taken as a polling officer fer 1898 elections of the
Staff Association Committee and as a member ofRbgional Board
of Appeal in 2000.
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The complainant asks the Tribunal to order theassification of
her post to grade P.2 and to grant her the salady emtitlements
related to that grade with retroactive effect frma date of her initial
request in February 2004. She also asks to be rappadio the post of
Administrative Officer in the Office of the Depufegional Director
with retroactive effect from 17 January 2006 andb® paid the
corresponding salary and entitlements. Lastly,sdeks compensation
for “moral damage[s] and stress”.

C. In its reply WHO contends that the complainant'sirdl for
reclassification is irreceivable on several grourtighdicates that the
complainant has received satisfaction and consélgushows no
cause of action. Indeed, by a letter of 5 June 2008 Director-
General notified the complainant that she had @ecid endorse the
recommendations of the Headquarters Board of AppEalis, she
decided that a classification specialist from Hegditers would review
the complainant’s post and that her reclassificatiould be effective
as of 25 February 2004 if the review procedure keathhe conclusion
that her post should be upgraded. The Organizatmbtends that the
claim for reclassification to P.2 is also irrecdilea for failure to
exhaust internal remedies, since the review praeeehich started
following the Director-General’'s decision of 5 JuP@08 has not yet
been completed.

The Organization considers that the complainanténcto be
appointed to the position of Administrative Officas equally
irreceivable. The selection procedure for that fomsiwas finalised
and the complainant was notified that she had eenbselected on
4 October 2006, which means that when she filedappeal with the
Regional Board of Appeal and then with the HeadguarBoard of
Appeal in July 2006 she had not yet received d filegision on that
matter. In any event, she did not mention cleanlyér statements of
appeal that she was contesting the selection puoeed

WHO submits that the complainant’s request for agsification
was not made in conformity with Manual paragrapt.110, which
provides that a request for reclassification shobodd sent to the
Regional Personnel Officer through the supervi$be memorandum
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of 25 February 2004 by which the complainant retpeethat her post
description be reviewed was addressed only to liest-lével
supervisor, the Director of Health Systems and iSesvDevelopment.
Since she had not sent a copy of her request tRelgeonal Personnel
Officer, the latter could not have been aware antl consequently
was unable to proceed with the reclassificatioriergv However, as
soon as the Regional Personnel Officer became awhrit, the
complainant’s request was given high priority ewbough it was
incomplete. The defendant acknowledges some delayomsidering
the report of the Headquarters Board of Appealdamies any ill will
on its part. It indicates that in her letter of diné@ 2008 the Director-
General also informed the complainant that she dslééd a senior
official in EMRO to contact her to discuss the poiity of an
amicable settlement in that respect.

The Organization asserts that the selection praoeedor the
position of Administrative Officer was correctly lflmved and that
all candidates were treated equally. It explaireg the composition
of the panel complied with Circular No. 776 of 8 w2006, according
to which interviews should involve at least, theéerested party, a
director or a coordinator from another division atigt Regional
Personnel Officer. It adds that the Director-Gehenformed the
complainant on 5 June 2008 that the post had bewagant and that it
would be re-advertised as soon as possible; thuseva selection
procedure would be carried out.

WHO rejects the allegations of personal prejudltgoints out
that the facts on which the complainant reliesusdify her allegations
of personal prejudice took place more than eigaryago and had no
bearing on the decisions at issue.

D. In her rejoinder the complainant develops her plgas states that
the Director-General informed her by a letter ofJ2y 2008 that she
had decided that the complainant should be pai@02iInited States
dollars in compensation for the delay in considgtine report of the
Headquarters Board of Appeal and that she had asked
the Human Resources Services to identify a suitaldssification
specialist to implement her decision of 5 June 200t complainant
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emphasises that she has not accepted the Direetwgr@’s decision,
which, in her view, was taken merely to “gain tinte weaken and
invalidate” her complaint.

The complainant asserts that her claims are reueivim their
entirety. With regard to her reclassification resfueshe contends
that it was made in conformity with Manual paradrdipl.110, which
provides that a staff member “may” send a copytdiiect to the
Human Resources Services; consequently, she wasbfiged to do
so. However, she stresses that the Regional Pexdls@fficer was
aware from the outset of her request of FebruaB428he notes that
the Headquarters Board of Appeal found that heuesgthat the
selection procedure for the position of Administrat Officer be
reviewed was receivable because she had contelB&edsdection
procedure in her statements of appeal before lhetiiRegional and the
Headquarters Boards of Appeal. She asserts thatddogsion to
appoint an external candidate to the above-merdigmasition was
made on 23 March 2006 and that she was aware whén she
submitted her statement of appeal to the Regionardof Appeal in
April.

She points out that, contrary to the recommendatibnthe
Headquarters Board of Appeal, the post of Admiatste Officer was
re-advertised with different terms of referencehér view, this is to
ensure that she is not promoted. She also draestiath to the finding
of the Headquarters Board of Appeal that there amoeto be a
somewhat “intimidating environment with respect personnel
practices” in EMRO.

In support of her claim for moral damages, shegaleprejudice
and harassment on the part of some of her supesviso

E. In its surrejoinder WHO maintains its positionirtlicates that a
cheque for 2,500 dollars has been sent to the ngpit in
compensation for the delay in processing her appedl that the
cheque is still in her possession. Furthermore pths description for
the position of Administrative Officer had to beviewed before the
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vacant position could be re-advertised because ptie@ious post
description was out of date.

As to receivability, the defendant indicates thhaé tletter of
25 July 2008 constitutes a final decision conceyriire compensation
awarded to the complainant for the delay in prdogsker appeal. It
maintains that the claim concerning the selectiowcedure is
irreceivable. The complainant's claim for moral @dmes is also
irreceivable given that her allegations of harasgnmwe new and
unsubstantiated.

WHO further indicates that the classification revis about to be
completed since the classification specialist apjedi in the wake
of the Director-General's decision of 5 June 20@8 Bubmitted her
report to the Regional Director, with whom the assification decision
rests. The complainant’'s claim for a review of thessification of her
post has consequently been satisfied.

CONSIDERATIONS

1. The complainant joined the Organization in 1974 aas
clerk/stenographer and was offered a fixed-termosgment as a
clerk/typist in 1976. Having been promoted sevémés she attained
grade CR.07 in 2000.

2. In her complaint she seeks, firstly, the reclasatfon of her
post to grade P.2 retroactively from the date ofrequest in February
2004 and payment of the corresponding salary artdlesments;
secondly, to be appointed to the P.2 post of Adstiaiive Officer
with retroactive effect from 17 January 2006, aondbe paid the
corresponding salary and entitlements; and, thirtity be awarded
compensation for “moral damage[s] and stress”. rAtte filing of the
complaint before the Tribunal sympathetic consitienahad been
given to her first and second claims in the Dire@eneral’s belated
decision of 5 June 2008, to which was attachedréport of the
Headquarters Board of Appeal. An offer for an “aathie settlement”
in respect of the delay in the appeals proceedingspayment of legal
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costs up to 2,500 United States dollars upon sugomsof bills was
also made in the decision.

3. On the first matter, the Tribunal observes that the
complainant’s request for reclassification wasiatit denied by the
Administration and, later, by the PCRC. She filedo#ice of intention
to appeal with the Regional Board of Appeal on l18rdh 2006 in
which she requested inter alia that a desk audpdréormed. In its
report of 14 June 2006, the Board found that thelassification
procedures had been observed but that, as twoeotdmplainant’s
tasks had not been clearly worded, the Regionaédr might
wish to have a desk audit conducted by a neutrdy.p@he Regional
Director declined to take that course and the camaht filed a notice
of intention to appeal with the Headquarters Boafrd\ppeal on 19
July 2006. The Board informed the complainant onOt2ober 2007
that its report had been forwarded to the DireGeneral.

4. As she received no reply from the Director-Genethé
complainant filed her complaint with the Tribunah d2 February
2008. She was later notified by letter of 5 Jun@®&aQhat the
Director-General had decided to accept the recordaten of the
Headquarters Board of Appeal that a desk auditdsged out by a
classification specialist external to EMRO and ttsltould the desk
audit result in an upgrading of her post, it wobkl reclassified with
retroactive effect from 25 February 2004.

5.  WHO argues that, given the Director-General's denisthe
complainant shows no cause of action. After filmgy complaint, the
complainant accepted the Board’'s recommendatiores lgtter dated
6 July 2008, but she indicates, in her rejoindeat tat the time of
dispatching it, she had received the letter of 5eJR008 but not the
final decision of the Director-General. In its sjainder the
Organization does not contest this fact, althoughrgues that the
Director-General’s decisions “on the complainantisernal appeal,
which have been, or are in the process of beinglemented, satisfy
the complainant’'s central requests”. The defenddstd alleges, more
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clearly,that no final decision has yet been made with rese the
grading of the complainant’s post, and that thessifecation review
procedure, as decided by the Director-General, folletv its course.

6. Nevertheless, WHO “recognizes and regrets the taken to
conclude the internal review of the [Headquarteoad of Appeal’s]
report” and has offered “to discuss the possibitify an amicable
settlement in this respect”. On 25 July 2008 thee&ior-General
decided that the Organization would pay a lump suwh
2,500 dollars for “the time taken to consider thiegdquarters Board
of Appeal] report” and offered to pay legal costs,already stated in
her letter of 5 June 2008. On 10 August 2008 it #s complainant a
cheque for 2,500 dollars for the delay, which thgaDization asserts
“is still in the complainant’s possession” and tlas complainant said
that she is not ready to accept this compensatnih the dispute is
resolved, the cheque has presumably lapsed.

7. Although the complainant has at all stages reqdette
reclassification of her post to grade P.2, the Umd can do no more
than order a desk audit on the terms decided bytrextor-General.
In this respect, consistent precedent has it taasification exercises
are to be conducted by the appropriate body andydhe Tribunal
(see Judgments 2151, under 9, and 2807, undet fo)lows that the
complainant’s first claim is now without object. Wever, that does
not mean that the complaint is irreceivable. Theedaw allows that,
where it appears that a final decision will not made within a
reasonable time, a staff member may file a complaith the Tribunal
(see Judgments 1968, under 5, and 2170, under 2@n8y the time
the complainant filed her complaint, four months leéapsed since she
had been informed that the Headquarters Board pealphad finalised
its report. At that stage, it did not appear thdeaision would be taken
within a reasonable time, and, indeed, it was Aatordingly, and
although the complaint is now without object insada the first claim
is concerned, the complainant must be awarded ,cegiech the
Tribunal sets at 1,500 dollars. She is also edtittedamages for the
delay which the Organization itself acknowledgesl aegrets. The
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Tribunal awards moral damages on this accountarathount of 5,000
dollars which is to include any monies already ezt by the
complainant or credited to her bank account putstathe Director-
General’s decision in this regard.

8. With regard to the second matter, the Tribunal sithat the
complainant applied for the post of Administrat®&icer and that, on
23 March 2006, an external candidate was recomnoenide
appointment. The complainant raised the questidmeoion-selection
for the post in her statement of appeal of 17 A20D6 to the Regional
Board of Appeal but the Board did not deal withttisgue. Although
the Administration argued to the contrary, the Hpmdters Board of
Appeal concluded that the appeal was receivablk w@spect to the
decision not to appoint the complainant to the pdsAdministrative
Officer. It recommended that a new selection pred®scarried out in
accordance with the procedures in force in Febr20§6. In her
decision of 5 June 2008, the Director-General imil the
complainant that she had strong reservations #setoeceivability of
her appeal with respect to the selection procedorethe post of
Administrative Officer. However, as the post wagrnthvacant, she
decided that it would be re-advertised once the pescription had
been revised in order to incorporate the changaddd occurred.

9. The Tribunal finds that the complainant’s plea @nmng the
non-appointment to the post of Administrative Gdficwhen it
was first advertised is irreceivable. In this regtpealthough a
recommendation was made on 23 March 2006 for tpeiapment of
an external candidate, there is no evidence thHatah decision had
then been taken. Accordingly, it must be concludeat no final
decision had been taken concerning the selectiooedure, which
could then be the subject of an internal appeathEu there is nothing
in the complainant’s notice of intention to appé¢althe Regional
Board of Appeal to suggest that she was then aipgeal
a decision not to appoint her to the post. Sincefurther appeal
had been lodged when the complainant was formadlyisad in
October 2006 that she was not the successful catedidr the post of
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Administrative Officer, internal remedies have heten exhausted and,
on this point, the complaint is irreceivable.

10. Taking into consideration that the complainant is
approaching retirement age, a speedy resolutidheofssues between
the parties would have been, and still is, advisabl

DECISION

For the above reasons,

1. WHO shall pay the complainant 5,000 United Statelacs in
moral damages in accordance with consideratiobdye

2. It shall also pay her 1,500 dollars in costs.

3. All other claims are dismissed.

In witness of this judgment, adopted on 15 May 20@8 Mary G.
Gaudron, Vice-President of the Tribunal, Mr AgugBardillo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2009.
Mary G. Gaudron
Agustin Gordillo

Dolores M. Hansen
Catherine Comtet
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