Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2841

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr E. A. agaitise United
Nations Industrial Development Organization (UNIDOpn
28 February 2008, UNIDO’s reply of 17 June, the ptamant's
rejoinder dated 27 August and the Organization'sregninder of
17 December 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, an Italian national born in 1968@ined

UNIDO’s Investment and Technology Promotion Off{tEPO) based
in Rome (Italy) on 1 September 2000 as a Finarfulyst. He was
employed on a part-time basis under a fixed-termtragt which was
extended several times. On 2 November 2005 he olédy the Head
of ITPO that his contract would not be further exted. By a letter of
25 November, which the complainant received on 2®&dxhber, the
Managing Director of UNIDO’s Division of Administtian notified

him that his appointment would expire on 31 Decan®@05 and
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explained that the new work programme and staffieguirements

entailed the abolition of several posts, includivigs The complainant
replied on 2 December by pointing out that the HeddTPO had

promised him that he would be offered a differemntact and

expressing surprise at the fact that the letté#SoNovember contained
no “counterproposal”. In a letter of 16 Decembexr @fficer-in-Charge

of the Human Resource Management Branch notedthleatead of

ITPO had proposed that use should be made of Imécas, when

required, on the basis of a Special Service Agreerhte was separated
from service on 31 December 2005.

By a letter dated 27 February 2006 the complairtheiv the
Director-General’'s attention to the fact that nooldion of posts
had occurred and he enquired about his intentibiesalleged that,
on 2 November 2005, he had been promised that lédvibe granted
a consultancy contract since it was not possiblemi@intain his
former post owing to budget limitations, but thhtst promise had
not been honoured. By a letter of 28 March the Mama Director
of the Programme Support and General Managemenisi@iv
acknowledged that discussions had been held itioelto a possible
consultancy contract under a Special Service Agea¢nbut denied
that those discussions constituted any commitmarthe part of the
Organization. He also informed the complainant loé tmaximum
salary and duration of contract which could be reffieto him.

In the meantime, on 23 March 2006, the complaireard two
other staff members had requested a review of ¢oesion regarding
the abolition of their posts, since they allegedt tlh was not justified
by shortage of funds or work programmes and that glomises
to offer them consultancy contracts had been bexhddn 3 April the
complainant again enquired about the Director-Gaiseintentions.
He reiterated his enquiry on 28 April and soughtpssion to appeal
directly to the Tribunal. By a letter of 19 MaygetiManaging Director
of the Programme Support and General Managementsidiy
replying on behalf of the Director-General, dentbd request. That
same day the complainant was offered a six-monthsutancy
contract commencing on 1 June 2006. He declined offier on
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23 May 2006 and filed an appeal with the Joint Agdpdoard shortly
thereafter, alleging bad faith and breach of premis its report dated
8 November 2007 the Board recommended that the ahppe

dismissed as time-barred. The complainant was iedtitby a

memorandum dated 16 November 2007 that the Dirégtoreral had
decided to endorse the Board’s recommendation andisimiss his
appeal. That is the impugned decision.

B. The complainant submits that UNIDO acted in breatlgood

faith in several respects. First, the Organizafioevented him from
submitting his internal appeal against the decigibr25 November
2005 in due time by continually telling him that Wweuld be offered a
new contract and leaving him in uncertainty as i® fature until

February 2006. In addition, it prevented him froimding a new job
under “reasonable conditions” because it informed bf the non-

renewal of his contract only one month before pieed. Moreover,

it abolished his post for no good reason whilghatsame time, further
personnel were recruited. The complainant considdhat

the Organization should have retained his servimesause of his
particular knowledge and his involvement in a pecbjehich was to
continue for another two years.

He alleges a breach of the “principle of legitimakpectation”. In
view of the length of time he had worked for theg@nization and his
involvement in the above-mentioned project, he laadeasonable
expectation that his existing contract would beewveed or that he
would be offered another similar contract. UNIDOstired that
expectation but it was not until 19 May 2006, thatalmost five
months after the termination of his contract, thaiew contract was
offered to him on such disadvantageous terms thaetused to accept
it. Referring to the European Convention on Humaght, he also
alleges a breach of the “right to a fair trial” dre grounds that the
Joint Appeals Board failed to hear him and thatre¢hgas an
unreasonable delay in the internal appeal procgedide asserts that
the principle of equal treatment was violated givbat the new
contract entailed a 50 per cent reduction in Hrga
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He also alleges a breach of duty of care as heveztalifferent
information from UNIDO and ITPO owing to mismanagarh and
lack of cooperation between the Organization arel @ffice. He
contends that the Organization further failed ® diuty of care by
delaying the offer of the consultancy contract agdailing to issue a
performance appraisal report for 2004/2005, in direaf the Staff
Rules. The fact that UNIDO delayed the negotiatiooscerning the
consultancy contract, that such contract contaites$ favourable
terms, and that other staff members continued bik wn the project
also injured his dignity and professional reputatio

The complainant applies for hearings. He asks thibuiial to
quash the decision of 16 November 2007 and ordar dhletter of
reference be issued by the Organization, statiag lifs performance
was excellent and that his contract was termindtad financial
reasons. He seeks a separation payment amountiwg tears’ salary
“based on a reasonable contract” and he asks ther&l to determine
a fair compensation for the material and moral dgsahe suffered.
He also claims costs.

C. In its reply UNIDO submits that the complaint igseiceivable

because the request for review of the decisionsSoN@vember 2005
was not submitted to the Director-General withindé@s of the date of
its notification, as required by the Staff Rules. disputes the

complainant’s contention that it prevented him freobmitting his

internal appeal in due time and asserts that henapromised a new
contract but simply informed that he might be coted “as and when
[his] services [would be] required”. Citing the Bunal's case law,
according to which a request for review does netjode a negotiated
settlement, it argues that it had no duty to prexttte complainant with
procedural guidance as there was no indicationhibatas mistaken or
uncertain as to when he needed to request a revierejects as

irreceivable the complainant’s argument concertiivagfailure to issue
a performance appraisal report and his claim ftatter of reference,
as they were not mentioned in his internal appaabfar as it exceeds
the compensation originally claimed in his interappeal, his claim
for the award of two years’ salary “based on aarable contract” is

4
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also irreceivable. UNIDO submits that the Tribuisahot competent to
examine the allegation of breach of promise coriogrnthe
consultancy contract, since its competence extenlysto complaints
alleging non-observance of the terms of appointroénfficials and of
provisions of the Staff Regulations. Individuals awvtare offered
consultancy contracts cannot be considered to figiatd of UNIDO
and are not covered by its Staff Regulations andff SRules.
Additionally, the alleged breach of promise does$ arise out of the
relationship between the complainant and the Orgdioin that ended
in December 2005 upon the expiry of his appointment

On the merits UNIDO challenges several factual ritisses made
in the complaint. The complainant was originallformed of the non-
renewal of his appointment on 2 November 2005, ihatimost two
months before the expiration of his contract. Ndlitohal staff
members were recruited after his separation fromicse Moreover,
there is nothing to suggest that there was any tHckooperation
between UNIDO and ITPO, and the record shows thHst t
Organization and the Office “worked as a team”.

The Organization contends that the abolition ofdbmplainant’s
post was a legitimate exercise of managerial distrebased not only
on financial reasons but also on the new operdtipriarities. The
complainant’s knowledge of and involvement in ac#ipe project did
not preclude the abolition of his post. Moreoveothbhis letter of
appointment and the Staff Rules made it cleartti@tcontract carried
no expectancy of renewal or of conversion to anyeottype of
appointment. UNIDO submits that the complainangéBance on the
European Convention on Human Rights is misplacet! that there
was no unreasonable delay in the internal appeakpdings. It asserts
that he has not established that there was a bi@dtte principle of
equal treatment and emphasises that under his ostract he had no
right to receive a new salary equal to that of foismer position.
According to the defendant, there was no injuryht® complainant’s
dignity or professional reputation, as the abdiitaf his post was not
based on his performance. The Organization offeieglin good faith,
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a consultancy contract as soon as possible aigrdst was abolished
and under the most favourable conditions possible.

It opposes the complainant’s application for heggiand contends
that his claim for the award of two years’ salaynot justified as any
extension of his final contract would only have éar a period of 12
months. It also submits that the Tribunal canndeothe issuance of a
letter of reference.

D. In his rejoinder the complainant presses his argusneHe

explains that, as a lay person, he was not in @&i@ogo appreciate
properly the importance of the performance appragggorts and letter
of reference, as well as the full extent of theaficial injury he

suffered at the time he lodged his internal appdalsubmits that the
Tribunal is competent to examine the allegatiobm@fach of promise
since the discussions concerning a consultancyamirtiegan while he
was still a UNIDO staff member, and that the rigita fair trial is

applicable as a general principle of law. Lastlg totes that the
consultancy contract encompassed all of his previasks.

E. In its surrejoinder UNIDO maintains its position.adds that the
complainant’s argument that he is a lay persomuavincing, as he
could have sought legal advice before or duringititernal appeal
proceedings, and that the consultancy contractledtaork on only
one project.

CONSIDERATIONS

1. The complainant, who joined UNIDO on 1 Septembed@0
as a Financial Analyst, was employed under a pag-fixed-term
contract which was extended numerous times.

2. During a meeting on 2 November 2005 he was told hiea
could no longer be employed because in 2006 itfageseen that the
new work programme and staffing requirements worddult in
abolition of posts, including his. He was subsedtjyemformed by
a letter of 25 November, which he received on 2%e¥aber, that
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his post would be abolished and that his contraculdv not

be renewed upon its expiry on 31 December 20052D1ebruary
2006 the complainant wrote to the Director-Genaral contested that
decision. An exchange of correspondence ensued ebatwthe

complainant and the Administration and on 27 MayO&0the

complainant filed an appeal with the Joint Appéadgrd challenging
the decision of 25 November 2005. Meanwhile, orMi&/ 2006, he

had been offered a six-month consultancy contralcich he did not

accept.

In its report of 8 November 2007 the Joint Appe8isard
concluded that the appeal was irreceivable andleectoat, according
to Rule 212.02, serving or former project personvied wish to appeal
against an administrative decision should firstradsl, within 60 days
of the written notification of the decision, a &sttto the Director-
General requesting that the decision be reviewdte Director-
General endorsed the recommendation of the Boatdismissed the
appeal.

3. The complainant asks the Tribunal to quash the cidre
General’'s decision of 16 November 2007 dismissirg dppeal as
irreceivable. His other claims are set out undeati®ve.

4. He puts forward the following pleas in support af h
complaint: breach of the principles of good faittiegitimate
expectation”, equal treatment, duty of care andespect for dignity
and breach of the right to a fair trial.

5. The Organization objects to the receivability & tomplaint
and submits that it is unfounded.

6. Having reviewed the written submissions and deethech
sufficient, the Tribunal disallows the complainan@pplication for
hearings.

7. The Tribunal is of the opinion that the complairg i
irreceivable. The evidence on file shows that thems only one
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communication from the Organization to the commainbetween
29 November 2005, when he received the letter ofN2yember

notifying him of the decision not to further exters contract,
and 27 February 2006, the date of his letter rdmgeshe Director-

General to review that decision. That communicatien letter

of 16 December 2005 from the Officer-in-Charge b& tHuman

Resource Management Branch, made it clear that le¢kter of

25 November “addressed solely the expiration o [tbmplainant’s]
fixed-term appointment”. It further stated that yafuture plans [...]

w[ould] be dealt with separately as and when [b&lices [would be]
required”. This cannot be construed, as claimedhay complainant
under the breach of the principle of good faith,aas initiation of

settlement negotiations which could have suspettdedime limit for

submission of a request for review. The Organiratimde no promise
to offer the complainant a specific contract bypacdfic date. Thus
there was no reason why the complainant could utming his request
for review within the 60-day time limit provided rfon Staff Rule

212.02, and the Joint Appeals Board was correctéommending that
his appeal be dismissed as time-barred.

8. To the extent that they concern the issues of &ifbpnance
appraisal report and a letter of reference, theptamant’'s claims are
irreceivable as these issues were raised for tte fime in the
complaint.

9. However, the Tribunal finds that the Organizatianed to
deal with the complainant's appeal in a timely ahligent manner.
According to well established case law, “[s]incempliance with
internal appeal procedures is a condition precetleraccess to the
Tribunal, an organisation has a positive obligatimsee to it that such
procedures move forward with reasonable speed”Jgsdgment 2197,
under 33). In the present case, the internal appealess lasted for
approximately 18 months which is unacceptable iewviof the
simplicity of the appeal which hinged primarily om question
of receivability. The Tribunal therefore awards tlmemplainant
1,500 euros in damages.
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10. As he succeeds in part, the complainant is entidembsts set
at 800 euros.

DECISION

For the above reasons,

1. UNIDO shall pay the complainant 1,500 euros in dgesafor the
delay in the internal appeal process.

2. It shall also pay him 800 euros in costs.

3. All other claims are dismissed.

In witness of this judgment, adopted on 15 May 20@8 Mary G.
Gaudron, Vice-President of the Tribunal, Mr AgugBardillo, Judge,
and Mr Giuseppe Barbagallo, Judge, sign below, a$, €Catherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2009.

Mary G. Gaudron
Agustin Gordillo
Giuseppe Barbagallo
Catherine Comtet



