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107th Session Judgment No. 2832

THE ADMINISTRATIVE TRIBUNAL,

Considering the ninth complaint filed by Mr J. D.-&jainst the
European Patent Organisation (EPO) on 18 Janu@& @8d corrected
on 24 January, the Organisation’s reply of 20 Mhg, complainant’s
rejoinder of 7 July, the EPO’s  surrejoinder  of
29 October 2008 including its additional commenibmsitted at the
Tribunal’'s request, the complainant's letter to fresident of the
Tribunal dated 8 April 2009 and the Organisationlsservations
thereon dated 20 April 2009;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;
Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts relevant to this dispute are to be founduolgthents 1559,
1832, 1891, 2040, 2299, 2412, 2579 and 2668 comgerthe
complainant’s previous complaints. In the coursehisf career as
an examiner at the European Patent Office, the EP@tretariat,
the complainant was promoted to grade A4 in 1988 #ren to
grade A4(2) with effect from 1 November 2001. Hplad on several
occasions for grade A5 posts as a technically fig@lmember of a
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board of appeal in Directorate-General 3 (DG3), lustapplications
were unsuccessful. He retired on 1 March 2007 arid receipt of a
retirement pension calculated on the basis of gfei2), step 11.

On 16 July 2007, following the publication of asus of the EPO
Gazette announcing, inter alia, the appointment, with efférom
1 June 2007, of several grade A3 examiners as nmenob@an appeal
board, the complainant wrote to the Chairman of Aldeninistrative
Council requesting that the said appointments beaibed and that his
retirement pension be calculated on the basisehtbhest step (step
13) of grade A5. While admitting that in Judgmef4@ the Tribunal
had acknowledged the EPO'’s right to select A3 eramsi to fill the
posts in question because of the special dutiey tingolve,
the complainant claimed that the judgment cast tlonba statement
made by the President of the Office in December4199 the
effect that the Office respected general legal gipies, including
human rights. He further contended that his right be heard
had been violated because the DG3 Selection Boad thrned
down his request for an interview in July 2001 #mel Tribunal had
delivered some of its judgments concerning him aithholding the
hearings for which he had applied. He also accubed Council
of taking its decisions “without ensuring staff repentation on its
Appeals Committee”. The complainant was informed iletter dated
31 October 2007 that the Administrative Council faahd his appeal
manifestly irreceivable for want of a cause of @utiand had taken
a “final” decision to dismiss it without seekingetlopinion of its
Appeals Committee. That is the impugned decision.

B. The complainant challenges the finding that he hascause
of action. He claims to have “every right” to seeddress for the
“considerable” injury caused by the fact that he haen “unfairly
overlooked” since 1991. In this regard he points ¢hat the
appointments of grade A3 examiners to grade Abspars “extremely
unfair and demotivating for grade A4 examiners \Whwge legitimately
aspired for years to be appointed to such postsalso considers that
he has an obvious interest in having his retirenpemision “raised to
its proper level”.
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On the merits the complainant notes that appoint@ag@a member
of an appeal board constitutes a career extensioarf examiner, and
he emphasises that some examiners at grade Adg2yrade which,
according to him, is given only to “the most menibos staff
members” — have been appointed to such posts. s&rtaghat the
Organisation took advantage of a legal loophole justify the
appointment of grade A3 examiners to grade A5 pasid that it
continued to do so by appointing grade A3 staff foers in 2006 to
grade A5 director posts, flouting the rules laidvdoin the Service
Regulations for Permanent Employees of the Europedent Office.
As he sees it, the appointment of a grade A3 gstaffnber to a
grade A5 post constitutes a discriminatory practicevhich he is the
“prime victim”, a practice that has given rise tmtests on the part of
both examiners and the Staff Committee. He consideat if this
practice had not existed, he would have attainedegi A5 some time
ago and the DG3 Selection Board would certainlyhate included a
comment in its minutes of 2 May 1996 casting dowlnt his
competence and conduct, which is “utterly false’thie light of the
content of his performance reports. Lastly, the glainant asserts that
his right to be heard has never been respecteditéteas evidence the
fact that the Vice-President in charge of DG3 thile act on “his letter
of protest of 29 June 2001” and that Judgments 204D2299 were
delivered “notwithstanding the improper compositiminthe Appeals
Committee of the Administrative Council”.

The complainant asks the Tribunal to declare tihatret was
“abuse on the part of the appointing authority”. &lgo seeks to have
his retirement pension calculated on the basisrafleg A5, step 13.
Lastly, he asks the Tribunal to award him at I€afi00 euros in
damages for the “considerable” harm, particularlyrah harm, that he
has suffered “for many years”, as well as 2,00@&un respect of
costs.

C. In its reply the EPO submits that the complainirigceivable
because the internal appeal was itself irreceivabléwo counts. On
the one hand, the complainant had no cause of nactioce
appointments made after his retirement could neesly affect his
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career prospects. On the other hand, as he didapply to be
appointed in place of the successful candidatesjnitiative is to be
considered as a form of “class action”. A complamtreceivable
only if the staff member has suffered an “actual gresent” injury,
which is manifestly not the case, since the complat has retired.
Furthermore, the EPO draws attention to the faet, thefore the
Tribunal, the complainant is no longer requestihgt tthe disputed
appointments be cancelled.

On the merits and subsidiarily, the Organisatioatest that
the pleas raised by the complainant were dismissethe Tribunal
in judgments that carry the authority ofs judicata Referring to
Judgment 2040, it points out that an appointmergréme A5 is not
a promotion within the meaning of Article 49(7) die Service
Regulations, so that it is not essential to have y@ars’ seniority in
grade A4 in order to be appointed. In the samemedd the Tribunal
found no evidence to support the allegation of almfsauthority, and
the complainant has produced no evidence in thég egarranting a
review of that finding. The EPO emphasises thatoitows from
Judgment 2292, delivered in another case agaiasdtbanisation, that
the complainant’s plea concerning alleged discratiom has already
been examined in the light of the principles sethfan the European
Convention on Human Rights. It further notes the Tribunal has
already concluded that there were no grounds tdlechye the
comment contained in the minutes of 2 May 1996&dHts that the said
minutes and the fact that the complainant was eatdeither by the
Selection Board in July 2001 or by the Tribunaldaw bearing on the
selection procedure that led to the disputed appants. It points out
that the Appeals Committee of the Administrativeu@gil, which is a
joint body since Judgment 2341, does not beconm\vad in this type
of procedure.

In view of the fact that all the complaints fileg the complainant
challenging the appointment of persons other tharséif as members
of an appeal board have been dismissed and thzahéled no fewer
than five complaints raising the same issue siriserdtirement, the
Organisation states that it is now faced with ar$peal issue, the
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mourning pangs stemming from unrealised ambitioahd that
neither the internal appeal boards nor the Tribeaal be deemed the
“appropriate forum for such an issue”. It therefasks the Tribunal to
order the complainant to pay damages for abuseockpure.

D. In his rejoinder the complainant produces annexelcating
that he challenged the appointment of two gradeadBinistrators
to grade A5 director posts, through internal appeadaring the
references RI/33/06 and RI/68/06, respectively.pdmts out that, in
its arguments in response to the latter appeakiwté filed with three
other staff members of the Office, the EPO accephbed he had a
cause of action after stating, on the basis of ghahg 1549, that as a
retiree he retained an interest in exposing a breathe appointment
procedure which might entitle him to damages. Hensts that the
Organisation’s position with respect to that appeahlso applicable
to the present case. Under the circumstances, tmimstrative
Council should, in his opinion, have sought thenapi of its Appeals
Committee. As it did not do so, he maintains thatright to be heard
was not respected.

Furthermore, the complainant asserts that promotimm
grade A3 to grade A5 “without spending a single reotnat
grade A4” breaches the provisions of Article 49¢f)the Service
Regulations, which requires at least two yearsviserin a grade for
promotion to the next higher grade. To convinceThbunal that this
rule is applicable to appointments to director poke calls for a stay
of proceedings until the cases of the two abovetimead grade A3
administrators have been “settled”. He explainst tthiaectors are
appointed by the President of the Office and thatrsuant to
Article 11 of the European Patent Convention, masioé boards of
appeal are appointed by the Administrative Councia proposal from
the President of the Office. As directors are regflyi under Article
49(10) of the Service Regulations, to possess ‘tlexzessary
qualifications referred to in paragraphs 7 and ©"Adicle 49, the
complainant, invoking the principle that similar t@crequire
similar rules, argues that the President shoulc lensured that the
staff members whose appointment he proposed tcCthencil also
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possessed such qualifications. He considers tleaprtéictice whereby
staff members are treated differently depending vamether the
appointing authority is the Council or the Prestdeh the Office
constitutes a “discriminatory practice tainted wabbitrariness and
a misuse of authority”. He adds that the Orgaros&i refusal to
comply with the Service Regulations left him witlo option but
to file a large number of appeals, which it letdgron indefinitely”,
thereby resulting in a miscarriage of justice.

E. Inits surrejoinder the EPO reiterates its argusmedh the issue of
receivability, it submits that the position it ad®pin one case
does not bind it in another case. It points out thaMay 2008, in its

additional submissions, it modified its analysisd azoncluded that
appeal RI/68/06 was irreceivable as far as the @ngnt was

concerned. Given the substantial differences betle® circumstances
of this case and those of the case that led tonderdig1549, it contends
that the complainant cannot validly rely on thatgment in asserting
that he has a cause of action.

Furthermore, the Organisation states that therenargrounds
for granting his request for a stay of proceedingsiotes that the
Tribunal, in Judgment 2040, has already dismiskedcomplainant’s
arguments concerning the interpretation of the ouemi articles
referred to in his rejoinder. It argues that he hasestablished how
the selection procedure was tainted with irregtyiarnor has he
produced evidence of a miscarriage of justice. ER® maintains its
counterclaim.

At the Tribunal’s request, the EPO submitted addal comments
in response to the question as to which provisien Administrative
Council relied upon in dismissing the internal agpéled by the
complainant on 16 July 2007 without first referring
the matter to its Appeals Committee, given thatichet 109(1) of
the Service Regulations stipulates that, if the@duconsiders that a
favourable reply cannot be given to the internglesb, the Appeals
Committee [...] shall be convened without delay téveée an opinion
on the matter [and the Council] shall take a deanishaving
regard to this opinion”. The Organisation argues,thotwithstanding
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the lack of an explicit provision to that effect ithe Service

Regulations, the Council was justified in not rdfeg the matter

to its Appeals Committee because the Tribunal,cinsideration 5 of

Judgment 339, stated that it is open to an orgammsaf it so wishes,

to dispense with the requirement in Article VIl it$ Statute and that
“organisations do not in practice always insistmjitoin cases where
they are satisfied that the disadvantages of areappnder the

Staff Regulations, i.e. the delay and expense, dvbalgreater than the
advantages of the process in a particular casetedslls that the

complainant had the opportunity on a number of sicces to state
his case before the said Appeals Committee andthiealribunal, in

Judgment 2299, held that, since the complaint damgenew issues in
relation to those dealt with in the previous judgtseconcerning the
complainant, those judgments could be referredsaegards both the
scope of the Tribunal's power of review and theneixation of the

complainant’s pleas.

F. By a letter dated 8 April 2009 the complainant infed the

President of the Tribunal that his appeal RI/33166 been dismissed
and that, as far as he was concerned, appeal B&6&ld also been
dismissed, adding that the appointments againsthwtiiese appeals
were filed had also been challenged by the staifesentatives. As he
considered that a decision by the Tribunal to clatie appointments
challenged in those appeals would prove that thess challenging in
the present case are unlawful, he applied for w staproceedings
pending a ruling by the Tribunal on the lawfulness the said

appointments.

G. In its comments in response to the above-mentidatdr, the
Organisation states that the complainant’'s apptinator a stay of
proceedings must be dismissed on the basis of timeigle that
judgments are binding only on the parties.
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CONSIDERATIONS

1. Since 1991 the complainant has applied on sevetasions
without success for grade A5 posts as a technicpibflified member
of a board of appeal. These failed attempts torseappointment to
such a post and to the corresponding grade hagadsigiven rise to a
number of judgments by the Tribunal on previous glaints filed by
the complainant.

2. The complainant retired on 1 March 2007. In accocda
with his professional status at the end of his exarbe has since
received a retirement pension calculated on thés lidsggrade A4(2),
step 11.

3. In July 2007, the appointment with effect from w007
of a number of grade A3 examiners to appeal boathiner posts at
grade A5 was announced in issue 7-8/07 ofGlagette the internal
EPO newsletter.

The complainant, who had previously sought to emgé the
possibility of making direct appointments of gratié staff members
to such posts, filed an internal appeal againstappointments in
accordance with the procedure laid down in Artidé$ to 108 of the
Service Regulations.

4. At its 111th session, held from 23 to 25 Octobed72Ghe
EPO Administrative Council unanimously decided tismiss the
appeal as manifestly irreceivable on the grounds tthe complainant
had no cause of action. It is this decision, netifin a letter from the
Chairman of the Council dated 31 October 2007, tivatcomplainant
now impugns before the Tribunal.

The complainant seeks to have his retirement percatculated
on the basis of the highest step of grade A5. H® alsks to be
awarded at least 5,000 euros in damages for the theat he claims to
have suffered and at least 2,000 euros in respecists.



Judgment No. 2832

5. The complainant has requested hearings. As thdepart
have expressed their positions in sufficient detailtheir written
submissions and the documents produced, the THilloes not see fit
to grant this request.

6. The Organisation argues that the complaint, lilkeittiernal
appeal that preceded it, should be dismissedexeirable. It contends
that the complainant, given his status as a retines no cause of
action.

7. It has to be acknowledged that this objection teieability
is well founded.

The facts set out above show that the complainema, retired on
1 March 2007, could not, by definition, seek toapgpointed to one of
the posts in question, given that these appointsneate to take effect
on 1 June 2007, i.e. three months later. Moredbherappointment of
the staff members concerned to those posts obyidwal no impact
whatsoever on the amount of his retirement pensimnch, having
been calculated in accordance with the rules inefoon the basis of
the complainant’s professional status on the dathi® retirement,
could not have been affected by subsequent evéntsllows that
the disputed appointments could not have adverséffigcted the
complainant’s interests in any way.

8. Itis true that the Tribunal's case law as setfoirtter alia, in
Judgments 1330, 2204 and 2583, does not make a laotigp
receivability depend on proving certain injury.idtsufficient that the
impugned decision should be liable to violate tights or safeguards
that international civil servants enjoy under thdes applicable
to them or the terms of their employment contrdadius, where
a decision is taken, for instance, to appoint df steember to a
particular post, another staff member’s interesthallenging such an
act does not depend on whether he or she hadtaeblagood chance
of being appointed to the post in question (seegXample, Judgments
1223 and 1272). However, as demonstrated by the sase law, the
person concerned must be eligible to occupy th& pdserwise he or
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she could not be deemed to be legally affected Hey disputed

appointment. This condition is clearly not met hre tpresent case,
because the complainant could not, on accountsofetirement, aspire
to be appointed as a member of an appeal board effgict from 1

June 2007 and because the disputed decisionsdhetedd no impact
on his own situation.

9. With a view to countering this objection to recdiility, the
complainant refers to Judgment 1549, in which thibuhal upheld the
receivability of a complaint filed by an official he criticised the
circumstances in which an appointment had been r@depost for
which he had applied, even though he had retirédammeantime. The
Tribunal held that, although he was obviously nagler eligible to be
appointed to the post on the date of the said j@ihgm he
stil had an interest in exposing a breach of thmpomtment
procedure which might entitle him to damages. Hawveit should be
emphasised that the official in that case was still active staff
member on the date when the disputed appointment éffect and
hence could at the time press a claim to be apgbitd the post
himself. The organisation’s decision had therefolearly harmed
his interests. The present case differs from thiatq@ent precisely
because the complainant, who had already retirdledate on which
the appointments he is challenging took effect, ldraun that account
have been ineligible for appointment himself. Ifldas that the
disputed decisions caused him no injury whatsoever.

10. In the light of the foregoing considerations, tlenplainant’s
claims for redress for the injury allegedly causely
the said appointments must be dismissed.

With regard to the complainant’'s claim to have hésrement
pension recalculated on a different basis purstaatitis judgment, the
Tribunal finds that it has no jurisdiction in anyeat to award him
such redress.

It should be noted that his claim for damages $® ahanifestly
unfounded inasmuch as it is again based on a &gament that the
Tribunal has already expressly dismissed in sevgudlgments
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delivered on complaints previously filed by the gdamnant (see in
particular Judgments 2040 and 2299).

11. It follows that the complaint must be dismissed hwiit
there being any need to rule on the lawfulnesshefimternal appeal
proceedings or to grant the stay of proceedinguasied by the
complainant in his final submissions.

12. The Organisation, which contends that the complaint
constitutes an abuse of process, requests thatdhglainant be
ordered to pay it damages.

Without ruling out, as a matter of principle, thespibility of
making such an order against a complainant oreamt] of requiring
a complainant to pay costs (see, for instance,adts 1884, 1962
and 2211), the Tribunal will avail itself of thabgsibility only in
exceptional situations. Indeed, it is essentidl tiha Tribunal should be
open and accessible to international civil servamithout the
dissuasive and chilling effect of possible adversards of that kind.

In the present case, the complaint is both irredsdésfor want of a
cause of action and manifestly unfounded inasmwuht as based
on arguments that have already been dismissed éoyTtibunal in
previous judgments and it could certainly be pemxtias an abuse of
procedure. However, it is to be hoped that thellegasequences that
the Tribunal has drawn in this judgment from themptainant’s
retirement will prevent him from bringing new diges in the future.
The Tribunal therefore sees no need, in the cirtamegs of the case,
to allow the Organisation’s counterclaim.

DECISION

For the above reasons,
The complaint is dismissed, as is the EPO’s coualatien.
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In witness of this judgment, adopted on 30 Apri020Mr Seydou Ba,
President of the Tribunal, Mr Claude Rouiller, Jadgnd Mr Patrick
Frydman, Judge, sign below, as do |, Catherine €pmRegistrar.

Delivered in public in Geneva on 8 July 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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