Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2826

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr AHJ.against the
International Telecommunication Union (ITU) on 1t@wer 2007 and
corrected on 10 October, the ITU’s reply of 14 Nober 2007, the
complainant’s rejoinder of 12 January 2008 and tbeion’s
surrejoinder of 22 February 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this case are to be found in redy 2643,
which was delivered on 11 July 2007. Suffice itrézall that in his
first complaint the complainant impugned the decisiof the
Secretary-General of the ITU not to recognise hisessex partner as
his dependent spouse for the purpose of dependeangfits. In
Judgment 2643 the Tribunal set aside that decisiorthe grounds
that the Secretary-General had failed to stateorsafor rejecting the
recommendation of the Appeal Board that the maitereferred to the
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ITU Council with a view to amending Staff Rulesgmvide for the
recognition of domestic partnership. It ordered tha case be referred
back to the Union for a reasoned decision on thieradt proposed to
take on the Appeal Board’'s recommendation. It alsiered the Union
to pay the complainant 3,000 Swiss francs in costs.

Pursuant to that judgment, the Secretary-Genefalned the
complainant by a memorandum of 27 August 2007 ttimiamount of
3,000 Swiss francs had been paid directly to hiskbaccount on
2 August and that he had decided to refer the maftedomestic
partnership to the ITU Council, for decision, atsession in 2008. He
explained that it was too late to refer the matitethe session of the
Council in 2007, given that a detailed report had¢ prepared and
submitted to the Council for discussion before degision could be
taken on the issuele added that, if need be, the Staff Regulatioms an
Staff Rules would be amended. That is the impugtesision

B. The complainant contends that the Secretary-Gesbmlld have
taken a decision on the recognition of domesti¢ngaship instead of
referring the matter to the Council. In his viele tSecretary-General
was entitled to give a broad definition of the tetgpouse” and
consequently recognise his partner as a depengentss. In that
respect, he points out that in the French versibnthe Staff
Regulations there is only one occurrence of thengefhusband”
and “wife”; the term commonly used in the relevambvisions is
“spouse”. While acknowledging that there are digareies between
the French and English versions of the applicablesr he states that
according to Article 29 of the ITU Constitution, e discrepancies
arise the French text must prevail. He stressdsiithdudgment 2590
the Tribunal ruled that, in the absence of a d&édini of the term
“spouse” in the organisation’s rules, a passingrefce to husband
and wife cannot justify interpreting all the relavdexts as denying
legally married same-sex spouses any right to ldenef

The complainant also criticises the Secretary-Gaisedecision
not to refer the matter to the Council at its nedsion in 2007 but to
wait until 2008. The consequence of such decisgianfurther delay in
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granting him dependency benefits which, in his vieeguld have
been granted by the Secretary-General as earlY@s. Referring to
Judgment 2590, he submits that he should be grambeal damages in
respect of that delay.

Lastly, the complainant indicates that on 3 SepwntD07 he
married his partner in British Columbia under Caaadaw. Since this
event took place after the Secretary-General hkehtéghe impugned
decision, he wishes to inform the ITU that he isllimg
to withdraw suit if it recognises his marriage fitre purposes of
dependency benefits. Failing that, he seeks theaative recognition
of his partner as his dependent spouse for theoparpf dependency
benefits. He also claims moral damages in the amofu®,000 Swiss
francs and costs.

C. In its reply the ITU submits that the complaintiiszceivable
on several grounds. The decision of 27 August 280iot a final
decision within the meaning of Article VII, paragral, of the Statute
of the Tribunal. Moreover the complaint shows naseaof action: the
impugned decision does not adversely affect theptaimant since the
Secretary-General stated therein that the questforecognition of
domestic partnership would be brought before thenCib with a view
to amending the relevant Staff Regulations; heethyerendorsed the
recommendation of the Appeal Board, which was ire livith the
complainant’s initial request.

The defendant also contends that the claim fordlcegnition of
the complainant’s partner as his dependent spsubarred under the
res judicata rule. It argues that the complainant puts forwirdis
second complaint a claim almost identical, with shene foundation in
law, to that on which the Tribunal ruled in Judgmn2643. The ITU
adds that the new arguments introduced by the @ngit could have
been put forward in his first complaint; in intragiug new elements,
he appears to seek the review of Judgment 264 &riitef to the case
law, it observes that the complainant has not predwconclusive new
evidence or put forward any unusual circumstan@asamting review.
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On the merits the Union submits that the impugnedision is
lawful. It argues that since Judgment 2590 wasveedd prior to
Judgment 2643, the Tribunal would have followedits1 case law if
it had considered that the complainant was in émeessituation in fact
and in law as the complainant in Judgment 2590. Trit®unal did not
do so because it had observed a difference betweertwo cases,
namely the fact that the ITU Staff Regulations asthff Rules
explicitly define the concept of “spouse” as dengthusband and wife
in a large number of provisions. It adds that, amt to the
complainant’s contention, the term “husband andeWwi$ mentioned
eight times in the French version of the Staff Ragons and Staff
Rules.

With regard to the allegation that a decision ommestic
partnership has been repeatedly postponed, thadbafestresses that,
unlike in other organisations, this is a new iskug¢he Member States
of the ITU Council.

Lastly, the ITU points out that since the complair& marriage
under Canadian law occurred after the impugnedstetiwas taken,
that fact could not have been taken into consideralt recalls that the
question of recognition of domestic partnershipl Wwé submitted to
the Council for decision at its 2008 session andeas the complainant
to await its decision. It assures the complain&at this request for
dependency benefits will be processed promptiyhan @évent that the
Council agrees to recognise domestic partnership tanamend the
Staff Regulations and Staff Rules accordingly.

D. In his rejoinder the complainant states that he hasde

no attempt to “challenge” Judgment 2643. With rdgdo the

interpretation of the term “spouse”, he indicathattthe defendant
should have drawn a distinction between the StaffjuRations and
the Staff Rules because the Council's approvakeguired only for

modifications to the Staff Regulations but not meodifications to the
Staff Rules. According to Staff Rule 12.1.2, theri®&ary-General may
make exceptions to the Staff Rules provided thay tlare not
inconsistent with any Staff Regulations or decisiéthe Council. He
therefore considers that the Union’s indicatiort tiha term “husband
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and wife” is used several times in the French wversif the Staff Rules
is “a red herring” since the Council, to which t8ecretary-General
has decided to submit the issue of domestic patiigr is not
responsible for modifying the Staff Rules.

In addition, he contends that he has been discait®ihagainst and
should be awarded moral damages. In support otdmtention, he
indicates that the Administration had directed Ampeal Board to
refer to the less favourable and non-binding Ehglisrsion of the
Staff Regulations and Staff Rules. He also alletpas in two other
cases, the Union has adopted a broader approaclihiataken in the
impugned decision. Thus, in one instance it recsghias a dependent
spouse the partner of an unmarried male staff membmder to allow
her to reside in Switzerland. The second case coedea staff
member who had several spouses.

E. In its surrejoinder the ITU maintains its positidn. its view,

although the Council’'s approval is required only foodifications to
the Staff Regulations, this does not alter the flaat the Union’s legal
texts as a whole define the concept of “spouseaeferring to a man
and a woman, as shown by the extensive referer@éfiusband
and wife” in the Staff Regulations and Staff Ruld#sdenies that it
intended to harm the complainant by relying on Emglish version
of the Staff Regulations and Staff Rules; it chimseely on the English
text as it was the language chosen by the compltima his

submissions.

Concerning the allegation that it has interpreted hotion of
spouse more broadly in other cases, the defenddicates that in one
exceptional case, on humanitarian grounds, the Aditnation
requested and obtained from the Swiss authoritiessidence permit
for the common-law wife of a staff member; at thate, such unions
were not recognised under Swiss law and the stafhiber’'s partner,
who was pregnant, was not allowed to reside in Zanldnd without
a residence permit. However, the defendant did reobgnise the
common-law wife as a spouse or a dependent sphhusids that, with
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regard to polygamy, the practice of the Union isgiocognise only one
dependent spouse.

CONSIDERATIONS

1. In Judgment 2643 the Tribunal ruled on a complaint
involving the parties to the present case with eéesfgo a decision
refusing recognition of the complainant's same-gaxtner for the
purpose of the payment of benefits that pertainthte status of
“spouse”. In that complaint, an order was soughtlie recognition of
the complainant’s partner as his dependent spausddaa retroactive
payment of dependency benefits. The decision impdghy that
complaint was set aside on the basis that the Begi€eneral had
failed to state reasons for rejecting the recomraeond of the Appeal
Board that the matter be referred to the ITU Cduiociauthorisation
to take the necessary measures to provide for ¢isecjuences of
recognition of domestic partnerships.

2. By its decision in Judgment 2643 the Tribunal réaditthe
matter to the ITU and ordered it to pay costs petdied in point 4 of
the decision that “[a]ll other claims [were] dissesl”. In reaching its
decision, the Tribunal held that the ITU:

“was not wrong in asserting that, in the light betcase law and the

applicable [Staff] Regulations and Rules as theyrerily stand, the

Secretary-General was barred from giving the tespotse’ the broad
interpretation requested.”

3. In accordance with Judgment 2643 the Secretary4@kene
took a fresh decision, which he communicated toctiraplainant by a
memorandum dated 27 August 2007. That decision twvasfer the
issue to the 2008 session of the ITU Council witlview to the
amendment of the Staff Regulations and Staff Ruldwat is the
decision said to be impugned by the complaint leetbe Tribunal.
The complainant is seeking again an order for th&oactive
recognition of his partner for the purpose of delsety benefits, as
well as moral damages and costs.
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4. The ITU argues that the complaint is irreceivabiethat
internal remedies were not exhausted with resgettid new decision
of 27 August 2007. It also argues that it is barbgdoperation of
the principle of res judicata. Notwithstanding the relevant Staff
Regulations and Staff Rules, the complainant tomlsteps to initiate
an internal appeal with respect to the decision 23f August.
Accordingly, internal remedies were not exhausted, gursuant to
Article VII of the Tribunal's Statute, a complaintith respect to
that decision is irreceivable. Moreover, there c@nno doubt that
the precise issue raised in the present case wasl mpon in
Judgment 2643 and was the subject of point 4 ofléwesion by which
all other claims were dismissed. It is thereforerdxh by the principle
of resjudicata (see Judgments 1216, 1263 and 2316).

5. Insofar as the complaint is directed to the denisaf
27 August 2007, it is clearly irreceivable. Howewvilte complainant
advances arguments suggesting that the real pugbanis second
complaint is to seek either review or executionlwdgment 2643. To
the extent that the complaint might be treated rag@plication for
review, the complainant contends that in deternginiwhether
recognition of his partner is barred by the StaffgRations and Staff
Rules, regard should be had to the French texttaidwhen regard is
had to that text, particularly the text of the $Régulations, there is
no basis for giving the word “spouse” a more lirditmeaning than
was given to the same word in the relevant StaffuRgions and Staff
Rules considered in Judgment 2590. The complac@mends that he
was precluded from raising that issue in his ead@mplaint because
of the failure of the Secretary-General to givesors for the decision
then impugned.

6. There was nothing to preclude the complainant fraising
the argument based on the French text of the S&dfulations in his
first complaint. He was then armed with the recomadation and
reasons of the Appeal Board, both of which wereetam the English
text of the relevant Staff Regulations and StaffeRuFurther, as he
was then seeking recognition of his same-sex pagsea dependent
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spouse, it was for him to advance argument as tp thht course
should be taken rather than the more limited cotesemmended by
the Appeal Board. Moreover, the grounds on whiah Thibunal may
review its judgments are limited to “failure to ¢éakccount of some
essential fact, a material error involving no vajueégment, failure to
rule on a claim, or the later discovery of someersal fact that the
parties were unable to rely on in the original gexdings” (see
Judgment 1252 and also Judgments 442, 555 and Bd&®)argument
based on the French text is, in essence, an arguharthe Tribunal
erred in law in interpreting the ITU Staff Regutais and Staff
Rules as barring recognition of the complainanteter as his
dependent spouse. That is not an admissible grtmnithe review of
a judgment (see Judgment 2029). Nor is it a grdondeview that,
on 3 September 2007 and after Judgment 2643 wageal, the
complainant married his partner in British Columlimaaccordance
with the law of Canada. It would entirely defeae thrinciples of
finality andres judicata if subsequent facts could be taken into account
on an application for review of a judgment.

7. To the extent that his complaint might be viewed aas
application for execution of Judgment 2643, the glainant relies on
the matters considered above on the basis thatdyplying for review
of that judgment. He also relies on the Secretape®al’'s power to
amend the Staff Rules (but not the Staff Regula)iomand
the delay necessarily inherent in the course ado@e this basis, the
complainant also contends that the Secretary-Gerstreuld have
had regard to the French text of the Staff Regutatiand to
Judgment 2590 and, in consequence, should havegnised his
partner as his dependent spouse. Additionally, laens that in two
other cases, the ITU has adopted a broader apptbaohthat taken
in the decision of 27 August 2007. In essence,ett@guments are
premised on the assumption that, once the mattsrreraitted to the
Secretary-General, there was only one decision ¢batd properly
be taken, namely, the recognition of the complaisgpartner as his
dependent spouse. That premise is not only incemsisvith the
Tribunal’s ruling in Judgment 2643 but overlooke taffect of the
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order remitting the matter to the Secretary-Genrah new decision.
As pointed out in Judgment 1582:
“The Tribunal's judgments — including, of coursemand for a new
decision — are binding on both parties and indeethe Tribunal itself.”
In the present case, the Secretary-General to@wadecision to refer
the question of the recognition of domestic paghigr to the ITU
Council and thereby executed Judgment 2643. Tlemoibasis on
which the Tribunal can require anything furtheryesan a receivable
complaint with respect to that new decision.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 14 May 2008 Seydou Ba,
President of the Tribunal, Ms Mary G. Gaudron, Wesident, and
Mr Giuseppe Barbagallo, Judge, sign below, as @aiherine Comtet,
Registrar.

Delivered in public in Geneva on 8 July 2009.

Seydou Ba

Mary G. Gaudron
Giuseppe Barbagallo
Catherine Comtet



