Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

107th Session Judgment No. 2825

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr L. F. agaitis¢ European
Patent Organisation (EPO) on 13 September 2007 R@'s reply of
21 December 2007, the complainant’s rejoinder dfeBruary 2008
and the Organisation’s surrejoinder of 21 May 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, who is an lItalian national borril#66, joined
the European Patent Office — the EPO’s secretanatOctober 1999.
He was assigned to the sub-office in Berlin asxaméner. By a letter
of 4 May 2007 he submitted a request for partidhbeirsement of
creche costs to the Personnel Section in Berlitngtéhat, should his
request be rejected, his letter was to be treateshdnternal appeal. He
stated that, although he did not fulfil all theteria to receive such
reimbursement, he was entitled to it on the grouhdsthe criteria he
did not meet were discriminatory and hence shooldbe applicable.
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The Director of the Employment Law Directorate replby a letter
dated 27 July 2007 that the President of the Offmesidered that the
relevant rules had been correctly applied andhisatequest could not
be granted. She had therefore decided to “rejas} @ppeal” and to
refer the case to the Internal Appeals Committe@rfoopinion.

The Chairman of the Internal Appeals Committee et the
complainant on 31 July 2007 acknowledging receiptis appeal
dated 4 May 2007. He informed him that his appealild be dealt
with as soon as possible, but that the preparafiencomplete dossier,
including the Office’s comments on the case, miglke some time.
That same day, the Head of the Administration Diepamt in Berlin
indicated the reasons for refusing to reimbursedtéehe costs and
confirmed that, his claim having been rejected |dti®r of 4 May was
being treated as an internal appeal.

On 1 August 2007 the complainant wrote to the Daeof the
Employment Law Directorate asking him to confirnattthe was now
entitled to file an appeal with the Tribunal. Hentended that since his
appeal had been rejected by the President on 72007, his case
should not have been subsequently referred to ritexnlal Appeals
Committee. A legal officer informed the complainagtan e-mail of 3
August that internal remedies had to be exhaustéatd he could file
a complaint with the Tribunal. Noting that the cdaipant seemed to
have misunderstood the provisions concerning iateappeals, the
legal officer provided him with explanations on threlevant
provisions. Thus, he explained that the letter 6f@ly was a standard
letter informing him that the President had decitdetkject his request
and that consequently the matter had been refdoetthe Internal
Appeals Committee for an opinion. Since his requdet
reimbursement was still pending before the Commiitad no final
decision had yet been taken on his appeal, inteemaédies had not
been exhausted. The complainant replied on the skydhat, in his
view, he had exhausted internal remedies as hebked informed
on 27 July that the President had decided to rdjectappeal and
such a decision constitutes a final decision wittiie meaning of
Article 109(2) of the Service Regulations for Peneia Employees of



Judgment No. 2825

the European Patent Office. He nevertheless adugdhe assumed
that the President had decided to reject his réquebsnot his appeal,
as she had not yet received the opinion of therrateAppeals
Committee. The above-mentioned legal officer replbm 24 August
2007 that the complainant's comments would be h#&dcto the
Office’s submissions to the Internal Appeals Consit

On 3 August 2007 the complainant wrote to the Besgiasking
her to take a decision regarding the admissibititydocuments he
had previously submitted to the Internal Appealsm@uitee. She
replied on 14 August that appellants have the righsubmit to the
Committee any document they wish and that the Cdiaenimakes
decisions regarding those documents.

On 13 September 2007 the complainant filed his d¢aimpwith
the Tribunal challenging the decision of 27 Julp20

B. The complainant indicates that he filed his commilaiith the
Tribunal in order to protect his interests in ther that the Internal
Appeals Committee considers that his appeal wastegj by the letter
of 27 July. He is afraid that in that case a complaubsequently
brought before the Tribunal would be irreceivalddime-barred.

He asserts that his complaint is admissible orgtbeinds that he
has received a final decision within the meaning Asficle VII,
paragraph 1, of the Statute of the Tribunal. Indéedwas informed by
a letter of 27 July 2007 that the President hadddecto “reject [his]
appeal”. He explains that, in accordance with Aetid09 of the
Service Regulations, there are three ways in wttiehPresident may
deal with an appeal. On the basis of Article 109§fi)the Service
Regulations, she can refer the matter directlyh Internal Appeals
Committee and postpone her decision pending receiptthe
Committee’s opinion. In the alternative, she cdgp om Article 109(2)
of the Service Regulations and either take a dmtisn the appeal
within two months from the date on which the intdrappeal was
lodged, or merely refrain from taking a decisiore tdkes the view
that, in his case, the provisions of paragraphsd 2 of Article 109
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were “incorrectly mixed” insofar as the Presideatided to reject the
appeal and then referred his case to the Interppeals Committee.

In addition, the complainant objects to the delayprocessing
his claim for reimbursement of créche costs. Acitgrdo Article 106
of the Service Regulations, he should have beeiffigtbtof the
President’s decision on his request for reimbursenveithin two
months from the date on which the request was méelsubmitted his
claim on 4 May 2007 and was informed of the Pregtidedecision
thereon by a letter dated 27 July, that is to $egy &he prescribed time
limit.

The complainant asks the Tribunal to order the avatval of the
letter of 27 July 2007 and the issuing of a “comdadecision”. In the
alternative, he asks to be authorised to submitiaddl documents in
support of his complaint in the event that the tin#l considers that
the decision of 27 July is valid. He seeks morahages in an amount
equivalent to at least 14 working hours and asks tiat amount, if
granted, be paid directly to UNICEF.

C. Inits reply the EPO submits that the complaintrsceivable for
failure to exhaust internal remedies. The complairghould have
lodged an internal appeal against the decision7ofl@y instead of
impugning it directly before the Tribunal. In iteew, the wording used
in the impugned decision should have been intezdré line with

Article 109(1) of the Service Regulations, as nmfaable reply could
be given to the complainant's appeal. In accordamgth the

aforementioned provision, the President has to feaithe opinion of
the Internal Appeals Committee before making al fitecision on the
complainant’s appeal. The defendant contends tmatcbmplainant
knew that no final decision had been taken. In etpm@f its

contention, it points to the e-mails of 3 and 24gAst 2007, in which
the Administration referred to the complainant'sngieg internal

appealand to his letter of 3 August by which he asked Rnesident
about the admissibility of specific documents.

The Organisation acknowledges the delay in takmegimpugned
decision, but stresses that it exceeded the pbesttime limit by only
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23 days. It objects to the claim for moral damageshe grounds that
the impugned decision was legally correct.

D. In his rejoinder the complainant reiterates hisapldle argues that
there is no point in filing a new internal appeghiast the decision of
27 July 2007 because the Administration would shimd another
standard letter indicating that his appeal had beejected;
consequently, he would have to file another interappeal. He
maintains that the wording of the letter of 27 JAR07 was rather

confusing as the terms “request”, “decision”, “aglpe@nd “rejection”
were incorrectly used.

In addition, the complainant considers that theuest he
put forward in his letter of 3 August 2007 should bonsidered
separately. He also submits that the Internal Alsp€ammittee is an
independent body and that the Organisation shooicexert pressure
on it. Consequently, the defendant was not entittedssert that the
Committee shared its view that his appeal waspstitiding.

E. In its surrejoinder the Organisation maintainspiésition. It adds
that the reference to the complainant’'s reques} slugust was only
aimed at showing that he knew that no final denidiad yet been
taken on his appeal. It denies having tried tougtiice the Internal
Appeals Committee and states that it merely treedlarify the appeal
procedure.

CONSIDERATIONS

1. The complainant, who is a staff member of the EPO,
requested partial reimbursement of créche costd day 2007 and
asked that, if not granted, his request be treageath internal appeal. A
letter dated 27 July 2007 informed him that:

“After an initial examination of the case, the Rdest of the Office
considers that the relevant rules have been ctrrapplied and that your
request cannot be granted. Consequently, the Rredids decided to reject
your appeal and to refer the case to the Appeatsndttee for an opinion

..].
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You will be receiving details of the President'scideon as soon as
possible.”

2. On 1 August 2007 the complainant asserted in amikthat,
as his appeal had been rejected, he was entitlilé Bocomplaint with
the Tribunal and he asked the Director of the Epmplent Law
Directorate to confirm this. He was then informednongst other
things, that he could not follow that course asrimal remedies had not
been exhausted. On 3 August the complainant semt-raail to the
legal officer stating in particular:

“l presume that the President did not decide tectemy appeal at this

stage, without hearing the Opinion of the Appealfsmmittee, but simply

decided to reject my request. Further, being no& iposition to give a

favourable reply to my appeal, she intended torliefenediately the case to
the Appeal[s] Committee as stated in Art. 109(1).

If this is the case, please notify me [of] the wlithwal of the previous
communication and re-issue a novel one.

If the appeal is really rejected or the communarati received is still
standing, please provide me with a confirmation.”
On 24 August the complainant was informed that, rwtiee dossier
was prepared for the Internal Appeals Committeechmments would
be placed in the file.

3. The complainant filed his complaint on 13 Septent@d7
seeking, amongst other things, an order for thadsgwal of the letter
of 27 July 2007 and the issue of a corrected wmatibn or, in the
alternative, leave for the late filing of documergkating to the merits
of his claim. The clear purpose of the complainanto protect his
position in the event that either the Internal AgdpeCommittee or the
Tribunal takes the view that his appeal was regeote27 July 2007.

4. The EPO contends that the complaint is irreceivdble
failure to exhaust internal remedies. Moreoverargjues that it was
clear from the text of the letter of 27 July 20@@ttthe complainant’s
appeal had not been rejected, but simply that,hat stage and
in accordance with Article 109(1) of the ServicegRlations, “a
favourable reply [could not be given] to the in@rappeal”. It is
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unfortunate that the letter of 27 July, which, éems, is a standard
letter sent to all those to whom a favourable regignot be given, did

not follow the precise terms of Article 109(1). Metheless, it is clear
from the statements in that letter that a finalislen had not then been
taken to reject the complainant’s internal appé&althis regard, it is

sufficient to note the statements that it had béecided to refer the
case to the Internal Appeals Committee and that cibmplainant

would receive details of the President’s decisi®s@on as possible.

5. On the basis on which the EPO argues that the @nipl
is irreceivable, the matter is somewhat complicdigdthe fact that
Article 109(2) of the Service Regulations relevamtiovides that:

“If the President of the Office has taken no detiswithin two months
from the date on which the internal appeal was dddghe appeal shall be
deemed to have been rejected.”
To similar effect is Article VII, paragraph 3, dig Tribunal's Statute
which relevantly provides:

“Where the Administration fails to take a decisiopon any claim of an
official within sixty days from the notification dhe claim to it, the person
concerned may have recourse to the Tribunal anddnsplaint shall be
receivable in the same manner as a complaint agafirgal decision.”

6. Whether on the basis of the EPO’s Service Regulsitto the
Tribunal’'s Statute, the complainant was entitledfil® a complaint
with the Tribunal on or after 3 July 2007, providbdt it was lodged
within ninety days of that date. However, the caaimil would be in
respect of an implied final decision rejecting mternal appeal. The
present complaint is not directed to an implie@lfidecision. Rather, it
is clear from the complaint form that it is diredteo what is said
to be the “express decision” of 27 July 2007. Irs tregard, it is
sufficient to note that the complainant completed section of the
complaint form relating to “amxpress final decision” and identified
the decision as bearing the date 27 July 2007 anflaaing been
received by him on 28 July. Moreover, he left blémkt section of the
form that requires, in a case where no decisionbeas taken within
the time limit of Article VII, paragraph 3, of thEibunal’s Statute, the

7
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insertion of the date on which the claim was nedifito the
organisation.

7. Given the terms of the complaint and the arguments
advanced by him, the complainant is estopped frogniag that the
complaint is directed to an implied decision rdpggthis internal
appeal. And because the EPO has consistently ardgjuad the
complainant’s internal appeal was not rejectedhgylétter of 27 July
2007 but was properly and promptly referred to ltiternal Appeals
Committee, it, too, is estopped from arguing to ¢batrary when the
matter is before the Committee or, if the matteocpeds further,
before this Tribunal.

8. Because the letter of 27 July 2007 must be corstase
meaning that a final decision would only be takarttee complainant’s
internal appeal after receipt of the opinion of thésrnal Appeals
Committee, it did not convey a final decision. Agtiéle VII,
paragraph 1, of the Tribunal’'s Statute allows dolycomplaints with
respect to final decisions, the complaint is irreglele. The matter
must proceed before the Internal Appeals Committee.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 15 May 20@8 Mary G.
Gaudron, Vice-President of the Tribunal, Mr AgusBardillo, Judge,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 8 July 2009.

Mary G. Gaudron
Agustin Gordillo
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Dolores M. Hansen
Catherine Comtet



