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106th Session Judgment No. 2807

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms R. M.-V. agsti the
United Nations Educational, Scientific and Cultu@rganization
(UNESCO) on 17 October 2007 and corrected on 1 Maa08, the
Organization’s reply of 9 June, the complainang®inder of 22 July
and UNESCO's surrejoinder of 6 October 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a Peruvian national born in 19k#ned
UNESCO in 1991 as a grade GS-2 secretary in thedidm Sector.
In August 1994 she was transferred to a new positdrsame sector.
On 1 January 1995 she was promoted to grade G®8pbbkt was
subsequently reclassified at GS-4 in 1997 and @-5 éanuary 2000.

In the complainant’s performance report for theiqukrl April
2000 to 31 March 2002 her immediate supervisor megoended that
her post should be upgraded in view of her motiwvatnd constant



Judgment No. 2807

efforts to improve her skills. On 22 April 2002 higvo supervisors
drew up an updated description of her post andestgd that it should
be reclassified at G-6, but they gave it the genprb description
number 1(d). This generic, which covers the fumgioand
responsibilities involved in providing secretarehd administrative
assistance to the chief and professionals of doseatorresponds to
grade G-5.

On 30 January 2003 UNESCO published Administra@ieular
No. 2177 introducing the revised classificationndtrd for General
Service posts. This standard was designed to sertlee basic tool for
the Job Evaluation Committee (JEC), which was rasipbe for
determining the grade of posts by examining the atgl post
descriptions of the staff members concerned. Omééember 2003
the complainant was informed that the JEC had sédniits
recommendations to the Director-General, who hauiided to follow
them and to confirm the classification of her patsG-5. She was also
notified that staff members wishing to appeal agfaihe Director-
General’s decisions on the matter should lodge naptaint with the
Job Evaluation Recourse Committee (JERC), which lhezh set up
for this purpose. In the meantime the complainastipervisors had
requested the reclassification of her post.

On 26 February 2004 the complainant submitted apémint to
the JERC in which she alleged that insufficiensoges had been given
for the decision of 16 December 2003 and that tet description of
22 April 2002 did not reflect the duties she adjuplerformed. The
JERC evaluated her post at G-5 after hearing her
and her immediate supervisor. She was notified byetter of
3 November 2004 of the Director-General’'s decisionaccept the
JERC’s recommendation and to maintain her postradeyG-5. On
1 December 2004 she submitted a protest to thecir&eneral
against this decision, in which she pointed outt tttee JERC'’s
evaluation of her post had not been forwarded to ke JERC's
factor ratings were sent to her under cover oftterd@f 15 December
2004. On 26 January 2005 she was notified of thhedr-General's
decision to maintain her post at grade G-5 ancejiect her protest as
unfounded. On 5 September the Deputy Director-Gemaet with the
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complainant as part of a general mediation prodessmformed her on
23 December 2005 that he had not recommended arygehin her
administrative situation to the Director-General.

In the meantime the complainant had lodged an appida the
Appeals Board against the decision rejecting hetegt. The Board
issued its opinion on 17 July 2006. It was puzasdo why the JERC
had confirmed the level of the complainant’s pdsgrade G-5 after
she and her immediate supervisor had shown thaast of a higher
grade. Nevertheless, it concluded that in the aiesehevidence from
the JERC itself, it was impossible to determine thbethe latter had
committed an error of fact. It added that such anrecould not be
excluded solely on the basis of the Administratso®@ports. The Board
recommended that the Director-General should slyosrgcourage the
Education Sector to request reclassification ofdbmplainant's post
and an updated job description, include her oni@rity basis in any
future scheme of merit-based promotion and isssructions to
ensure that classification or evaluation committepsrated with a
higher degree of transparency. The complainantimfasmed by letter
of 25 October 2006 that the Director-General haddiel to follow
part of the Board's first recommendation and totrunt the
Administration to undertake one more evaluatiothef complainant’s
post. He considered, however, that the Board'driimthat an error of
fact could not be absolutely excluded was not sulbsited by
convincing evidence adduced by the complainantl©Ddanuary 2007
an auditor met her and her immediate supervisardier to conduct a
desk audit of her post. The complainant was infarimg a letter of 25
July 2007 that the Director-General, after recejvine results of the
desk audit, had decided to maintain her post at GHat is the
impugned decision.

On 20 October 2007, following the complainant’s uest for
certain documents in order that she might file englaint with the
Tribunal, the Organization sent her a summary & #valuation
process and a comparative table showing the faatimgs allocated by
the JEC, the JERC and the audit office.
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B. The complainant contends that the decision of 2% 2007 is
tainted by errors of fact, procedural flaws andomnect “evaluation”.
She alleges that by refusing to reclassify her post take account of
the favourable opinion of her supervisors, the @oeGeneral ignored
essential facts. She emphasises that her posigtesthas never been
updated and that it did not reflect her real tamikd responsibilities.
Since no up-to-date version has ever existed,ltdcnot be used for
the evaluation of her post by the JEC, the JER@uing the desk
audit. She submits that the said desk audit didrastilt in a duly
approved description of her assignments as thesgezkin 2002. In her
view, these errors cast doubt on the Administr&iafjectivity and
the real reasons behind the way in which she vemded and the fact
that her post was maintained at grade G-5.

The complainant claims that UNESCO failed to gideguate
reasons for the impugned decision. She says tleatlishnot receive a
copy of the desk audit, the results of which wefenred to in support
of the impugned decision. The documents forwarded® October
2007 do not, in her opinion, provide sufficientlyetdiled or
substantiated information. She also draws atteribaine fact that the
reasons for the decision of 25 October 2006 shaidd have been
given, especially as the Director-General simplysbed aside the
Appeals Board’s unanimous recommendations, thecebymitting an
error of law.

The complainant alleges that the impugned decisias prompted
by personal prejudice, as was demonstrated byetheus procedural
flaws which led to the “stubborn maintenance” of pest at grade G-
5.

She asks the Tribunal to set aside the decisio?5ajuly 2007,
retroactively to reclassify her post at G-6, to edvher the additional
salary and benefits resulting from this reclasatfmm as from
1 January 2002, as well as compensation for alinjney suffered.

C. UNESCO submits that the complaint is irreceivalpigofar as it
seeks the retroactive reclassification of the campint’s post, because
the Tribunal has no jurisdiction to rule on jobsd#ication issues.
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It replies on the merits subsidiarily. It contertkdat the evaluation
of the complainant's post has always been basedthen post
description drawn up in 2002 and the amendmentsemadit by
her supervisors. The desk audit also took accaiutiteocomplainant’s
tasks and responsibilities as set out in a drafit mescription of
26 December 2006. The Organization maintains thaisi the
complainant who bears the burden of proving thatdtaluations of
the JEC and the JERC were not based on the 208ref her post
description as updated by her supervisors. It dansi that the
impugned decision is not tainted with any flaws] énpoints out that
any reclassification of the complainant's post vdoubt necessarily
have entailed her promotion, since promotions avarded at the
discretion of the Director-General.

UNESCO states that, contrary to the complainarg&egion, the
decision of 25 October 2006 does not indicate that Director-
General simply brushed aside the Appeals Board@smenendations;
it mentions that he remained convinced that thege® of evaluating
the complainant's post had offered all the guaestef objectivity,
transparency and fairness, since she had been tigespportunity to
present her case before the JERC and the lattertddeeh into
consideration all available information in reachiitg conclusion. In
UNESCO's opinion, an error of law stems from misipretation of a
legal text or rule; but no such error could haveuoed because a
recommendation of the Appeals Board cannot be degaas a “rule”.
It adds that it is ultimately up to the Directoriigeal to take what he
considers to be the appropriate final decision.

While it admits that the information contained hretdecision of
25 July 2007 “was not very detailed”, the defendargues that the
documents subsequently forwarded to the complaipaotided her
with the information she needed in order to be dbl@xercise her
rights.

UNESCO observes that the complainant is merely mngaki
unsubstantiated allegations of personal prejuditereas according to
the Tribunal's case law a person relying on perspngjudice must
prove it.
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D. In her rejoinder the complainant maintains her fléthe argues
that her complaint is receivable because it corccemy the issue of
whether the evaluation of her post and the desk aadplied with the

rules and procedures in force.

She draws attention to the tasks and responsiilitihich she had
taken on, especially those of a supervisory naturd,she stresses that
they did not tally at all with generic job descrgot number 1(d),
which corresponds to grade G-5; in her view it Hebn decided
beforehand that her post classification wouldviathin this generic.

The complainant points out that the JEC evaluasiopplied by
UNESCO is neither dated nor signed and that itefloee has no
probative value. She adds that, under the preteat they are
confidential, she has never been sent a copy of IBRC's
recommendations and other documents concerningdsar, contrary
to the provisions of Administrative Circular No.98 determining the
Committee’s mandate, and that the Organization ri@sdisclosed
them because it wishes to conceal procedural flnewing attention
to the laconic nature of the other documents predury UNESCO,
she submits that the Organization has not fulfillsdduty to provide
information and to state the reasons for its dewssi and that it has
violated her right to be heard. She recalls théounal's case law
according to which a staff member must be ablebtaio all the items
of information material to the outcome of his or base.

The complainant highlights the very clear distiontivhich exists,
in her view, between classification — which is deti@eed by the duties
to be performed by the post holder — and promotirich depends on
the manner in which he or she discharges them.

She maintains that there was personal prejudicenstgher and
she also alleges that the decision flows from aisaf authority. She
draws attention to the “[Organization’s] obduratesistence on
undertaking a third evaluation of her post in tbef of a desk audit
[...] in order unfairly to call into question the fassification at the
grade it merited”.
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E. In its surrejoinder UNESCO maintains its arguments.

emphasises that decisions on personnel policyrerepterogative of
the Director-General, and that it was in the exerdf that prerogative
that the generic job descriptions were established.

The Organization contends that if, as she claitves,complainant
exercised supervisory responsibilities, these waeealdainly have been
mentioned by her immediate supervisor in the relsest description.

It denies that it sought to conceal informationdupplying only
excerpts of the JEC and JERC reports and it pradacmmplete copy
of them. It holds that the complainant was acqedintith the content
of the JERC’s recommendations. In addition, it a&rs that the
reasons for the decision of 26 January 2005 wekestated.

As for the alleged misuse of authority, UNESCO estathat in
deciding to maintain the complainant’s post at gré&ds, the Director-
General was merely following the recommendationderiay the JEC,
the JERC and the external auditor. Moreover, thmptainant has not
proved that any misuse of authority occurred.

CONSIDERATIONS

1. The complainant joined UNESCO in 1991 as a segretar
in the Education Sector. In 1994 she was transfetwea new post
which was reclassified several times with the rtethat she reached
grade G-5 on 1 January 2000.

The JEC, which had been instructed to evaluateahglainant's
post on the basis of a revised classification stethekstablished by
Administrative Circular No. 2177, considered tha post in question
belonged to generic job description 1(d). The caimgint's post was
therefore maintained at grade G-5 by a decisionl®fDecember
2003. Hence the complainant’'s administrative sitmatremained
unchanged, contrary to her request in which, wigh supervisors’
backing, she argued that there had been a considegeowth in her
responsibilities due to structural changes in #wa to which she was
assigned.
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2. The complainant filed a complaint with the JERMider to
contest the decision of 16 December 2003. A comafdit procedure of
assessment, complaint and appeal before the JEGhantERC then
ensued. Finally, the complainant turned to the Afgp8oard to which
she was able to present detailed submissions.

3. In its opinion of 17 July 2006 the Appeals Boardshaaded
that it was unable to determine definitively whethe error of fact had
been committed. It considered that such an errarldcoot be
absolutely excluded solely on the basis of the Aistiation’s
argument. It therefore recommended that the Diré@eneral should
encourage the Education Sector to request the Aslmation to
reclassify the complainant’s post with an updateal description, and
that he should include the complainant on a pyidsésis in any future
scheme of merit-based promotion and issue instmgtio ensure that
classification or evaluation committees operatefiiinre with an even
higher degree of transparency.

The Director-General did not accept these recomaténts. The
complainant was informed by letter of 25 Octobed@@hat he had,
however, decided to order one more evaluation ofpwest, called a
desk audit, in order to review and evaluate thectfons and
responsibilities of the post as they had existe?20d2 as well as those
based on the updated job description.

4. The Director-General issued his final decision dn July
2007 after he had been informed of the resultshef desk audit.
Pursuant to this decision the complainant's posts weintained at
grade G-5.

On 20 October 2007, at the complainant's requebg t
Organization sent her a copy of the summary ofdixek audit and a
comparative table of the factor ratings allotted thg three bodies
which had evaluated her post.

The complainant requests the setting aside of thEsidbn of
25 July 2007, the retroactive reclassification ef post at grade G-6,
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the award of the additional salary and benefitailteg from this
reclassification, and compensation for the injurffered.

5. The Tribunal will not undertake an exercise to sifysor
reclassify posts in an organisation’s structuree (dJadgment 2151,
under 9), since decisions in this sphere lie withia discretion of the
organisation and may be set aside only on limitedigds. Such is the
case, for example, if the competent bodies breaphecedural rules,
or if they acted on some wrong principle, overlableome material
fact or reached a clearly wrong conclusion (seegdaht 2514,
under 13). In the absence of such grounds, theufaibwill not
remit the case to the organisation, nor will it stithte its own post
evaluation for that of the competent bodies (sedghent 2581,
under 2).

6. The complainant submits that insufficient reasoesengiven
for the impugned decision.

(@) The Director-General departed from the Appddsmrd’s
recommendations. He had a duty to explain in adegdetail why he
had done so.

There is no need to rule on the question of whethdficient
reasons were given for the Director-General's decisf 25 October
2006, since he immediately ordered the holding desk audit; after
that desk audit he took a fresh decision on 25 2@97, which
constitutes the impugned decision.

The decision of 25 July 2007, which was reacheet affprocedure
in which the complainant and her immediate superyisvho had
supported her request for reclassification, wer@rageard, provides
only brief reasons confined to the results of teekdaudit. However,
the Administration forwarded a summary of the desklit to the
complainant as soon as she requested it. This dmturwvas
accompanied by a comparative table showing eattedfactor ratings
allotted to her post by the JEC, the JERC and thdit aoffice
responsible for the desk audit. The complainantefioee had all the
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information she needed in order to understand wéy request for
reclassification had been definitively rejected.

It follows that the Director-General may not be @dxwith a
breach of his duty to state the reasons for thésidecat issue.

(b) In her rejoinder the complainant also compléaimst, under
the pretext that they are confidential, she haenéeen allowed to
examine certain documents concerning the procesdbejore the
JERC. It was therefore impossible for her to folldws committee’s
reasoning and to ascertain whether the recommemdationtained
errors which had been repeated in the decision5002tober 2006
informing her that the Director-General had ordeaetew desk audit.

The complainant’'s memorandum to the Appeals Boa@Balune
2006 and the Board’s decision of 17 July 2006 dgontathing which
would support the allegation that the JEC or th&QEconcealed
relevant items of evidence. On the contrary, it egrp that the
complainant was able to express her opinion ondmgute, in full
knowledge of the facts, to both the JERC and tthbt affice. It does
not seem to the Tribunal that these successiveedures were tainted
with irregularities or a lack of transparency unduéstricting the
complainant’s right to be heard.

7. The complainant further submits that the impugnedision
is tainted with errors of fact, procedural flaws darncorrect
“evaluation”. She holds that the desk audit carrieat on the
instructions of the Director-General did not resulany duly approved
description of her post at the time in question.réwer, since this
audit failed to take account of either the favoleabpinion of her
supervisors or the real increase in her tasks asgonsibilities, it
disregarded some essential facts. Hence the emaluzfther post was
not based on an updated post description.

This criticism is without merit. The audit officegponsible for the
desk audit was acquainted with the previous poatuations which
had been conducted by the JEC and the JERC. It rfus
been shown that the audit office had not also meribe complete
file pertaining to these evaluation procedures, cwhicontains
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the complainant's numerous descriptions of her reasks and
responsibilities. Furthermore, the complainant dret immediate
supervisor were invited to make oral submissiongheaudit office.
The comparative table drawn up by the latter shilvasthe desk audit
confirmed the previous evaluations, apart from fttetellectual
Effort/Problem Solving” factor where the number gdints awarded
was substantially higher. Nevertheless, the latgéal number of
points awarded to the complainant's post was kiiler than that
needed for the post classification to be upgradea IG-5 to G-6. The
complainant has not proved that this audit failedetcognise the scale
of the normal workload of the post she held in 2@02he real growth
— as time went by — of her tasks and responsaslitin particular, she
has not proved that she carried out supervisoriesluiot covered by
her post description, which were unduly ignorethim audit.

8. Lastly, the complainant contends that there wasuiseisof
authority and personal prejudice against her. Aghiere is nothing in
the file which convinces the Tribunal that, by dioeg to maintain her
post at grade G-5 in accordance with the recomntemdaof the JEC
and the JERC and the results of the desk auditDtrextor-General
committed any of the above-mentioned serious besgckince the
available evidence does not show that the impugtezsion was
taken for an improper purpose, or that the variboslies which
successively evaluated the complainant’s post aljggl prejudice
against her or were pressurised into replying stiviy to the
questions put to them.

9. Since the complainant’'s pleas are clearly unfoundad
complaint must be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 5 Noven#&#)8, Mr Seydou
Ba, President of the Tribunal, Mr Claude Rouilléudge, and Mr
Patrick Frydman, Judge, sign below, as do |, CatbeComtet,
Registrar.

Delivered in public in Geneva on 4 February 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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