Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2805

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr A.H. lagainst the
European Patent Organisation (EPO) on 11 June 8@ ¢orrected on
25 June, the EPO’s reply of 1 October, the complais rejoinder of
12 November 2007 and the Organisation’s surrejoindd
25 February 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a French national born in 1964nej@ the
European Patent Office — the EPO’s secretariat Banember 1986
as an administrative employee at grade B2. He wamgqted to
grade B3 in October 1996.

On 1 June 2005 the complainant lodged a compléina@assment
under Circular No. 286 concerning the protectiontred dignity of
staff, involving four managers. Upon receipt of the
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complaint by the President of the Office, the forrpeocedure of
resolution of harassment-related grievances wéatidl in accordance
with the aforementioned circular, and an outlingh@ complaint was
forwarded to the Ombudsman on 1 November 2005. |&tier met

with the complainant on 7 November and 8 Decemi@952and

submitted her report to the President on 9 Mard62 the executive
summary of that report, she concluded that, althoognagement
practice had not been exemplary and the complasdignity had not

always been respected, under the strict limitatmin&ircular No. 286
— which in her opinion did not reflect a sufficigntvide definition of

harassment — there was no proven case of persistengcurring

harassment on the part of any of the managersviegtoBy letter of 19
May 2006 the President informed the complainant, halight of the

Ombudsman’s conclusions, he had decided to rejeccdmplaint.

However, he would no longer report to his immediatgerior,

provided that the interests of the service so pégrhiand that the
superior in question would not be adversely affi.ckdis performance
would continue to be closely monitored. He invited complainant to
avail himself of counselling services, noting thtte Office's

counsellor remained at his disposal and could réfer to other

specialists.

In a letter to the President of 21 August 2006 ¢benplainant
indicated that he was lodging an internal appealresg that decision
under Article 15 of Circular No. 286 and that fiathdetails would
be provided by his counsel at a later date. Theadbir of the
Employment Law Directorate replied on 8 Septemb8662 that,
due to the absence of a statement in support @gpeal, the President
had not been able to examine the grounds for reuifetie contested
decision, and had thus decided to reject the apjpbal Director added
that the complainant’s failure to submit a stateintEmonstrated lack
of respect towards the President, and that thei@piof the Internal
Appeals Committee would be requested once he hadided
sufficient reasons for his appeal.

In a letter to the President dated 6 March 2007ctimaplainant’s
counsel asserted that the above-mentioned letters9oMay and
8 September 2006 constituted proof of “public ddgten” and
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“intimidation” respectively, and that therefore hidient's original
complaint of harassment was still relevant. He ested that his
client’s appeal of 21 August 2006 be referred ® ltiternal Appeals
Committee or, alternatively, that his letter be sidared as a complaint
of harassment lodged by the complainant withinnleaning of Article
9 of Circular No. 286. In a letter to the complaitia counsel dated 29
March 2007 the President reiterated that it hadbeen possible for
him to review the complainant’s appeal due to theeace of sufficient
grounds, and stated that the letter of 6 March 2@0ifd not be treated
as a complaint under Circular No. 286 becauseditndt comply with
the circular's requirements. On 11 June 2007 timeptainant filed the
present complaint with the Tribunal, arguing thatexpress decision
had been taken with regard to his requests of &Map07.

B. The complainant submits that the complaint is redde under
Article VII, paragraph 3, of the Statute of the bmal, because the
EPO has failed to take a final decision upon hipiests of 6 March
2007. He argues that the President’s decision jectrehis appeal
without convening the Internal Appeals Committee swaot a
legitimate course of action. Alternatively, he suismthat the
complaint is receivable under Article VII, paragna2, of the
Tribunal's Statute. In support of his argument,cbatends that, since
Article 109(2) of the Service Regulations for Peneiat Employees of
the European Patent Office allows the Presidentefect an appeal
implicitly, it follows that he can also reject appeal expressly, in
which case the response of 29 March 2007 congtitutenal decision.

On the merits the complainant asserts that theidemtss refusal
to refer his appeal to the Internal Appeals Conesitor to initiate
the formal procedure of resolution with respect his complaint
of harassment lodged on 6 March 2007 is unlawfudlyiRg on
Article 109 of the Service Regulations, which regsithat an Appeals
Committee be convened without delay to deliver amion if the
President considers that a favourable reply catmeofgiven to an
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internal appeal, he contends that he was deniedigheto be heard
and to have his case reviewed in accordance withafiplicable law.
Regarding the contention that he failed to substensufficiently his

appeal, he points out that the Administration hadsadisposal the
Ombudsman’s 130-page report. Furthermore, undecl&rt13(2) of

the Service Regulations the Appeals Committee nmeguest and
receive evidence on its own motion. Referring te #iternative
request put forward in his letter of 6 March 206&, argues that by
failing to assign an Ombudsman to examine his campl of

harassment, the President acted contrary to theiple of equal

treatmentand in breach of Article 9 of Circular No. 286, wihni

requires that upon receipt of a harassment-relagedvance an
Ombudsman be assigned without delay.

The complainant requests that the President’s ideciof

29 March 2007 be set aside and that his appeall @dtéAugust 2006
be referred to the Internal Appeals Committee loer@atively, that the
formal procedure of resolution of harassment-relaggrievances
provided for in Article 9 of Circular No. 286 beitiated in respect of
his complaint of harassment lodged on 6 March 2Bl@/claims moral
damages in the amount of 5,000 euros and codte iarhount of 3,750
euros.

C. In its reply the Organisation submits that the claimp is
irreceivable and ill-founded. It points out thag¢ tomplainant failed to
exhaust the internal means of redress in that lafleciged directly
before the Tribunal the President’s decision oiVegch 2007 without
first having contested it internally.

On the merits the EPO asserts that the Presideetssion to
require the complainant to submit the grounds efdppeal prior to
convening the Internal Appeals Committee was ire lwith the
applicable provisions and the Tribunal's case lawd avithin his
discretionary authority. It dismisses the allegatithat it acted in
breach of the Service Regulations, arguing that dbmplainant’s
failure to provide a statement in support of hipeg was the reason
that the President was unable to review the groofdlse appeal and
thus felt compelled to reject it. It emphasisest,tltantrary to the
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complainant’s assertion, it did not deny him a heaprbefore the
Internal Appeals Committee, but merely requested fie submit the
reasons for his appeal in order for the Presiderissess the grounds
on which he claimed to be adversely affected. fitends that the right
of the Committee to obtain evidence of its own agd@pplies in cases
where further information or an additional inveatign are required,
and does not relieve the complainant from the alkilip to
substantiate his appeal and to prove that he sdffénjury. The
Organisation denies that by refusing to convenelriternal Appeals
Committee the President acted in breach of theciptim of equal
treatment or demonstrated behaviour which conetithiarassment. In
its opinion, the complainant’s letter of 6 March0ZOcould not be
considered an admissible complaint of harassmethdnight of the
President’s decision of 6 September 2006 concern@igcular
No. 286, according to which a complaint is inadibies unless it
indicates a minimum of facts, names and locations.

D. In his rejoinder the complainant presses his plekes reiterates

that the complaint is receivable, underlining tihavas the President’s
inactivity that obstructed the internal appeal pextings and prevented
him from exhausting the internal means of redress.

E. Inits surrejoinder the EPO maintains its posiiiofull.

CONSIDERATIONS

1. The complainant lodged a complaint of harassmerteuun
Circular No. 286 concerning the protection of thgndy of staff on
1 June 2005. The complaint was referred to the @siman who
submitted her report to the President of the Officed March 2006. In
the executive summary of that report the Ombudsraarred to the
text of Circular No. 286, which defines harassmerier alia as
“persistent or recurring behaviour which is inagpiate, offensive,
intimidating, hostile, abusive, malicious or ingudf’ and “persistent
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unjustified criticism”. She stated that, in herwjeCircular No. 286 did
“not reflect a wide enough definition of harassmentd added that
“under increasingly generous definitions of harasstrin Europe, it
may have been possible to uphold [the complainpri&dief that

harassment [...] occurred”. She concluded that Imelirig with respect
to the complainant’s direct supervisor did “not e@pto meet the
threshold to demonstrate that persistent or rewgriarassment
occurred” and that “under the strict limitations @frcular No. 286,

there [was] no proven case of persistent or rawgirhiarassment” on
the part of the other managers involved.

2. On 19 May 2006 the President informed the compfdina
amongst other things, that he had decided to réjsctomplaint of
harassment. Thereafter, on 21 August 2006, the leanant lodged an
appeal against that decision saying that his counseld provide
further details at a later date. The Director ¢ #mployment Law
Directorate replied on 8 September 2006, statilag) e considered it
unacceptable for the complainant to say that furtiegails would be
provided at a later date, as it showed a lack et for the President
personally and it did not permit him either to exaenthe grounds on
which his decision was challenged or to establigirtrelevance. He
added that the President considered that he cauld register the
appeal and dismiss it. However, the advice of titerhal Appeals
Committee would be sought as soon as the complaipavided
sufficient reasons for contesting the Presidergggion.

3. The complainant’s counsel wrote to the Presidentthef
Office on 6 March 2007 requesting, unless correctiveasures were
taken, that the appeal lodged on 21 August 200@efmrred to the
Internal Appeals Committee. In this regard, it wamtended that
grounds of appeal were not necessary. Additionéllyas claimed that
aspects of the President's letters of 19 May andseéptember
2006 constituted proof of “public degradation” afidtimidation”
respectively and that therefore the original conmplaf harassment
was still relevant. Accordingly, it was requestbdtt if the matter was
not to be referred to the Internal Appeals Commijttéhe letter be
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treated as a formal complaint pursuant to Articlef ircular No. 286

and that an Ombudsman be appointed. The Presidglied on

29 March 2007 giving reasons for not meeting eitifehose requests,
but not expressly refusing them. The complaindetifhis complaint
to the Tribunal on 11 June 2007, challenging thelied decision

constituted by the President’s failure to respomxgressly to the
requests made in the letter of 6 March 2007. He segks alternative
orders from the Tribunal to give effect to one &nes of the requests
made in that letter, together with moral damagescasts.

4. The EPO objects to the receivability of the comptldor
failure to exhaust the internal means of redressstdtes that the
complainant should have provided grounds of appeaillow the
matter to proceed by way of internal appeal. Thadsat the centre of
the complaint is whether it is necessary to progdmunds of appeal.
So far as concerns the request to the Presidentiacomplainant’s
appeal of 21 August 2006 be referred to the Interyppeals
Committee, the question whether grounds of appeah@cessary must
be decided before the question of receivability t@ndetermined.
Indeed, if grounds of appeal are not required Riresident’s failure to
meet that request — conveyed by his letter of
29 March 2007 — is properly to be viewed as a faedision rejecting
the complainant's appeal with respect to his hanass complaint,
with no further avenue of internal appeal openito. That is because
the earlier letter of 8 September 2006 from thee@wor of the
Employment Law Directorate cannot be regarded fasaadecision to
that effect in view of the express statement that dpinion of the
Internal Appeals Committee would be sought whefigeht reasons
were provided.

5. Pursuant to Article 107(1) of the Service Regulaia staff
member “may lodge an internal appeal [...] againsteanadversely
affecting him” and pursuant to Article 108(1), “fajnternal appeal
shall be lodged with the appointing authority whgdwve the decision
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appealed against”. Article 109 relevantly provides:

“(1) If the President of the Office [...] considelsat a favourable reply
cannot be given to the internal appeal, an App€&€almmittee as
provided for in Article 110 shall be convened withadelay to
deliver an opinion on the matter [...].

(2) If the President of the Office has taken naislen within two
months from the date on which the internal appess Wodged, the
appeal shall be deemed to have been rejected [...].”

There is no express provision in the Service Réiguis or in Circular

No. 286 requiring that grounds of appeal be spegtitvhen lodging an
appeal. However, the EPO contends that that isssadéy implied by

reason of Article 109(1) so that the President dacide whether to
make a favourable reply. In support of this arguinérpoints to the

requirement in Article 106(1) that “[a]ny decisiadversely affecting a
person shall state the grounds on which it was djases well as

observations by the Tribunal in Judgment 1369 wébkpect to the
general duty of a decision-maker to give reasomglittonally, it relies

on Judgment 2381 where the Tribunal noted thatag the duty of a
complainant to put forward specific arguments irpmrt of his

complaint.

6. The complainant argues that not only is there npress
provision requiring that grounds of appeal be statden lodging an
appeal, but that Article 109(1) provides the Presidwith only two
options, that is either to give a favourable replyto convene an
Appeals Committee. It is not possible, accordinthedcomplainant, to
reject simply the appeal and/or refuse to forwardoithe Appeals
Committee. So much may be accepted but it doesanstver the
question impliedly posed by the argument of the EP@mely,
whether an appeal can be instituted without spegfihe grounds of
appeal. Additionally, the complainant argues tleaen if grounds of
appeal are not specified, the Appeals Committedlis to carry out its
functions because, by Article 113(1), the papewmyided to it are to
include all the material necessary for the invediogn of the case and,
by Article 113(2), it can carry out an additionaléstigation and the
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Chairman may call for any additional document dormation. He

contends that the Ombudsman’s report is all thateisessary for the
Internal Appeals Committee to investigate the s if it wishes, it

may call for information as to the basis on whilcé &ppeal is brought.
Again, so much may be accepted but it does notwiglalthe issue of
whether the President must be provided with growidgpeal so that
he can determine whether to give a favourable reply

7. Where regulations and rules or other written doaume
are silent as to a matter, a term dealing with thatter may be
implied, but only if it is so obviously comprehendeithin the text
used in the regulations and rules or other docurthentts statement is
unnecessary, or, if the term to be implied is nemgs to give
effect to some other term. The expressions “lodgéternal appeal”
in Article 107 and “[a]n internal appeal shall loelged” in Article 108
do not so obviously comprehend the formulation rmiugds of appeal
that the specification of that requirement is umssary. In this regard,
it is sufficient to note that in many jurisdictioas appeal is initiated
simply by a notice of appeal, with grounds beingvided, if at all, in
a subsequent document.

8. Although, and as the EPO points out, the specifinaof
grounds of appeal renders the appeal processesitidihat course is
not necessary to give effect to the terms of Aetit09 of the Service
Regulations. If no grounds are specified, the Hezdi may and,
ordinarily, will reasonably conclude that he cangote a favourable
reply. The first part of the President’s obligationder that Article is
then satisfied and he can, and should, proceedreene the Internal
Appeals Committee. If the President wishes to enghat, for the
future, grounds for appeal are specified, he cke #ppropriate steps
to bring that about.

9. An obligation to provide grounds of appeal is not ke
implied in either Article 107 or Article 108 of tH&ervice Regulations.
Accordingly, the complaint is not irreceivable twat account.
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10. The EPO also relies on Judgment 1829 to conterdtltiea
complaint is irreceivable. In that case, the Trigumeld:
“Any challenge to administrative decisions which reverendered with
regard to the complainant after the filing of thistfinternal appeal but
which were not the subject of further internal agpés irreceivable: such
decisions are not final, the complainant not hawmbausted all existing
means of resisting them as Article VII(1) of theiblnal's Statute
requires.”
The principle stated in that passage renders iuacke the
complainant’s alternative request that the Presidemequired to treat
his counsel’s letter of 6 March 2007 as a complafnharassment in
accordance with Article 9 of Circular No. 286. Howe it is not
relevant to the request for referral of his appedhe Internal Appeals
Committee because, as already pointed out undéne4President’s
letter of 29 March 2007 constitutes a final decisi@jecting that
appeal. As the internal appeal lodged on 21 Au@@§i6 must be
referred to the Internal Appeals Committee, it iSnecessary to
consider the further arguments relating to therdtiive relief sought
by reference to Article 9 of Circular No. 286.

11. With respect to the complainant’s claim for morahthges,
it is pertinent to note that, although the Admirdtiobn’s response of
8 September 2006 was, perhaps, a little precipitage complainant
did state that further details would be providedhich, in context,
could only mean grounds of appeal. They were notided. However,
at some stage, the complainant must provide sontieefudetails if he
expects to succeed in his internal appeal. Ansl b ibe presumed that
the matter would have been referred to the Intefpaleals Committee
in a timely manner had those details been provatetie said. In the
circumstances, both sides are equally to blamdhierdelay that has
since ensued. Accordingly, the claim for moral dgesais rejected.
However, the complainant is entitled to costs, Whitee Tribunal fixes
at 500 euros.
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DECISION

For the above reasons,

1. The President's decision of 29 March 2007 is sé&deato the
extent that it impliedly dismissed the complainanthternal
appeal of 21 August 2006 and refused to refer dpgeal to the
Internal Appeals Committee.

2. The President of the Office is directed to transrtiie
complainant’s internal appeal of 21 August 2008&he Internal
Appeals Committee within ten days of the deliverly this
judgment.

3. The EPO shall pay the complainant’'s costs in theuwn of
500 euros.

4. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 7 Noven@¥8, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @joge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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