Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2799

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr L.-E.G. D. &gainst the
Preparatory Commission for the Comprehensive Nudieat-Ban
Treaty Organization (CTBTO PrepCom hereinafter ‘@wmnmission”)
on 12 October 2007, the Commission’'s reply of
17 January 2008, the complainant’s rejoinder ofNMirch and the
Commission’s surrejoinder of 2 May 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. According to a policy introduced by the Commissiom

Administrative Directive No. 20 (Rev.2) of 8 Jul999, staff members
appointed to the Professional and higher categores all

internationally recruited staff should not remamdervice for more
than seven years. Paragraph 4.2 of the Directiggighes in part that
exceptions to the period of seven years may be rbadause of the
need to retain essential expertise or memory in Skeretariat. In
Judgment 2315, delivered on 4 February 2004, tiiteumal held that
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the seven-year policy embodied in the Directive wassapplicable to
a staff member until it had been incorporated higoor her contract of
employment as a term or condition.

The complainant, a Swedish national born in 194fed the
Provisional Technical Secretariat of the Commissiovhose
headquarters are in Vienna on 30 November 1997rumdleree-year
fixed-term appointment as Chief of the Scientifietilods and Data
Fusion Section, International Data Centre Divisiionthe Provisional
Technical Secretariat, at level P-5. He was subms#tyu offered two
successive two-year extensions of his fixed-termpoagment, which
he accepted, bringing his period of service with @ommission to a
total of seven years. Under the second extensidmchwexpired on
29 November 2004, his function changed and he beddead of the
Radionuclide Development Unit.

By a letter of extension of appointment dated 3¥di€2004 the
complainant was offered a further two-year extamsibhis fixed-term
appointment, with effect from 30 November 2004, eilhihe accepted.
Like the other two previous letters of extensioa litter provided inter
alia that this “extension shall not be deemed toycany expectation of
or right to another extension, renewal or any otggpointment”. It
also stipulated that the extension was “subjet¢héoprovisions of the
Staff Regulations, Staff Rules and Administrativeebtives of the
Commission, together with such amendments as roay fiime to time
be made thereto”.

The Executive Secretary issued a Note on 19 Septe@®05
which explained, in part, the system for implemegtihe seven-year
service limit provisions of Administrative DirecévNo. 20 (Rev.2).
Under that system, approximately one year befoee dkpiry of a
contract taking the period of service of a stafimber to seven years
or more, the relevant division director may requésit the post be
advertised in parallel to considering the incumientan exceptional
extension. The incumbent is considered for an sikbenas a matter
of course. A Personnel Advisory Panel interviews thortlisted
candidates and the division director submits a @sap regarding
the possible “reappointment” of the incumbent. Ranel considers
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whether the incumbent provides essential expeais@emory to the
Secretariat and should therefore be granted arptgnal extension or
whether the post should be offered to one of theniewed
candidates. It then makes a recommendation to tkecufve
Secretary.

On 13 October 2005 the complainant signed a riderig letter
of 31 March 2004, whereby the Executive Secretamfate of
19 September 2005 was incorporated into his cantrac

Following a restructuring within the Commissiontiweffect from
13 February 2006 the complainant was assignedrargrib the wishes
he had expressed in an e-mail of 12 January tditision director, to
the position of Acting Head of the Waveform Devetgmt Unit in the
Waveform Development and Software Integration $ectiThis unit
later became the Scientific Methods Unit.

On 19 May 2006 the complainant sent an e-mail sodivision
director enquiring inter alia about his performaraggraisal report,
which was now overdue. His division director reglidhe same day,
stating that he probably did not need an appraiia& complainant
subsequently received his appraisal on 23 May.

A Personnel Advisory Panel was set up on 23 May62@D
provide the Executive Secretary with a recommendatiegarding
the possible extension of the complainant's appo@nt upon
its expiry on 29 November 2006. By a memorandum2bfMay
the complainant’s division director recommendedirzgjaa further
extension on the grounds that there was no justifin for an
exception based on the need to retain essentiartsg or memory.
He explained that notwithstanding the rider to laigntract the
complainant's post was being discontinued as a ltresti the
restructuring.

In its report of 26 May 2006 the Personnel AdvisBanel did not
recommend the complainant for “re-appointment”. Tdmenplainant
was informed by a memorandum of the same datetlileaExecutive
Secretary had decided that there was no basis whah to grant an
exception to the maximum period of service. Bytgeteof 27 July the
complainant requested a review of that decisione Hxecutive
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Secretary replied on 28 August that he was maimgihis decision.
He emphasised that the complainant’s post wouldoratontinued in
its current form and grade and that the complaihaxt indicated that
he did not want to be considered for a post ofwetagrade or for the
position of Head of the Scientific Methods Unit.

Meanwhile, on 30 June 2006 the Commission advelrtise posts
of Senior Radionuclide Officer and Senior Scientifilethods Unit
Head, both of which were at level P-5.

On 28 September 2006 the complainant filed an nialeappeal
with the Joint Appeals Panel regarding the decisionto award him
an exceptional extension. While the appeal proeess ongoing he
received a memorandum dated 14 November 2006 irchwhis
division director informed him that because hisifhms as Head of the
Radionuclide Development Unit was discontinued I tcurrent
structure of the International Data Centre Divisidre was being
assimilated as the incumbent of the position ofi@eRadionuclide
Officer at level P-5. The division director askeidhtito communicate
his interest, if any, in that position. The comp&at replied on
17 November indicating that he was unable to redfmtause he had
not received a letter from the Executive Secretaithdrawing the
decision, communicated to him by a memorandum olM2§, not to
extend his contract. He further explained that & éntered into a new
contract with his former employer in Sweden and eapected to
begin work in two weeks.

By a memorandum dated 28 November 2006 the Chighef
Personnel Section informed the complainant that Ehecutive
Secretary had decided to grant him an exceptioxi@neion of his
appointment until 29 July 2008. On the same dagte Gbmmission
submitted its reply to the Joint Appeals Panel,ugrg that the
complainant’s internal appeal was moot since heliesh offered an
extension.

The complainant subsequently informed the Admiat&in
that the memorandum of 28 November had reachedaftien he had
relocated to Sweden and reported to his new empléyehis late date
he was unable to obtain an extension of the ledvabsence this
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employer had originally granted him in order to Woat the
Commission. For that and other personal reasonfltferced “[w]ith
very sad feelings” not to accept the Commissioffero

In its report dated 15 June 2007 the Joint Appddmel
recommended that the complainant be awarded thévadent of
20 months’ salary and benefits, “net of any earsingand moral
damages in the amount of 20,000 United Statesrdolan 13 July
2007 the Executive Secretary informed the compidirthat he had
decided not to follow the Panel's recommendatiofkat is the
impugned decision.

B. The complainant argues that the decision-makingcqe®
regarding a possible exceptional extension of lpigomtment was
fraudulent and that the initial decision not torgraim an extension
involved an error of law. The Commission did nolde the system

outlined in the Executive Secretary’s Note of 1%t8mber 2005,
which was incorporated into his contract by a ride contends that in
December 2005 his division director told him that ywould have to
accept a downgrade in the level of his positiommfrie-5 to P-4 if he
wanted to be considered for an extension. In hesvithis was illegal

and a humiliating act of harassment, as was thesidacto move him

to the position of Acting Head of the Waveform Dieyanent Unit. He

explains that on 13 February, when his divisioreatior asked him if
he wished to be considered for an exceptional eitanin that

position, he refused on the basis that he wantgutdtect his right to
be considered as the incumbent of his contractsitipn.

He further alleges that the process was carried ioutan
expeditious, careless manner and that it had sefadined outcome.
His Performance Appraisal Report was completed sirix months
late but only three days before the meeting ofRBesonnel Advisory
Panel. He received the initial decision not to eathis contract within
four days of the date the Panel was set up. Hagtonthe fact that a
“Note for the Files” by the Executive Secretary dimenting his
decision was dated 24 May, two days in advancéhefdecision. In
addition, the selection of two Panel members whoew@own to be
hostile toward him was “provocative”. In his vievais division
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director’s behaviour and the process by which teePwas set up and
given only three days to consider his case wagachrof the principle
of mutual trust.

The complainant submits that, based on his expertiad
experience, he had a realistic expectation to kantgd another
extension of his contract. The fact that the Cormsiaiss vacancy
announcement for the position of Senior Radionec(ficer at level
P-5 was essentially a “photocopy” of the positian Had held since
2002, except that it excluded the Unit Head resipdites, shows that
the Executive Secretary’s conclusion that he didpussess essential
expertise or memory was false. Indeed, he waseaaffan extension of
his appointment on the same day that he was lealimgna and this,
in his opinion, is further evidence that the ExemitSecretary’s
decision was arbitrary.

The complainant also contends that he was subjéctetbbbing
and harassment by his division director. He asdhs the entire
process surrounding the consideration of the eiBn®f his
appointment was humiliating and that it tainteddosd name.

The complainant asks the Tribunal to set aside ittygugned
decision and to order the Commission to pay himenetdamages in
an amount equivalent to what he would have earmedhlis contract
been extended for a period of three years, inctuatl salaries with
step increases, benefits and emoluments (net ofodmgr earnings
during this period)”, plus interest at the rate8gfer cent from the date
those damages are due. He also claims 80,000 ieunasral damages
for injury to his dignity and good name, and 1,@200s in costs.

C. In its reply the Commission submits that, pursusmt Staff
Regulation 4.4, the Executive Secretary has theretisn to extend
or renew a fixed-term appointment. This provisioeniéd the
complainant any contractual right to be grantecesiension beyond
the expiry date of his appointmeatfortiori an exceptional extension.
Furthermore, Staff Rule 4.4.01(c) provides thagjianting fixed-term
appointments, the Executive Secretary shall bearmimd the
non-career nature of the Commission. Consequerdlyhough
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paragraph 4.2 of Administrative Directive No. 20e{R2) allows
for contract extensions beyond seven years, the tfet a staff
member may possess a type of essential expertisgeorory is not
determinative.

The Commission argues that when a staff membess ipceither
abolished or its functions and responsibilities digtributed among
other posts, the procedures provided for in thecHtree Secretary’s
Note of 19 September 2005 woulte facto and de jure not be
applicable, notwithstanding the fact that the inbent has signed a
rider such as the one signed by the complainans iShbecause the
system for implementing the service-limitation geiens is based on a
request from the relevant division director to atige the post held by
the incumbent. When the post is discontinued tisene such request.

The defendant denies that the Executive Secretaagemnhis
decision before the Personnel Advisory Panel hadisidered the
complainant’s case and made a recommendation. Woge “for the
Files” was dated 24 May as the result of a typdajicad error.

It maintains that the Panel was properly set up atituted in
conformity with the relevant provisions of Administive Directive
No. 20 (Rev.2). It had sufficient time to considbe complainant’s
case and could have taken longer if necessarye sincdeadline was
imposed on it. Furthermore, the complainant’s comseegarding the
Panel members are not enough to raise a suspicida oconstitute
proof of prejudice as it is defined by the Tribusaase law.

The Commission also denies that it threatened tondoade the
complainant’s post. It argues that his claims metato downgrading,
mobbing, harassment and the illegality of his rigmssent are all
irreceivable for failure to exhaust internal appeahedies.

It points out that the Executive Secretary reassksthe
complainant's case following developments in the mDeratic
People’s Republic of Korea relating to nuclear itgstand offered
him an exceptional extension of his appointment.thes complainant
declined this offer, his complaint is moot and tlefendant is, in its
view, absolved of any legal liability regarding hsgparation from
service.
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D. In his rejoinder the complainant elaborates on plisas. He
stresses that his expectations regarding an eroaptextension were
first raised after the Executive Secretary issusdntemorandum and
Note of 19 September 2005. He further argues thabraparison
between his post and the vacancy announcementhirSenior
Radionuclide Officer demonstrates that his post was de facto
abolished.

E. In its surrejoinder the defendant submits that evhihe

complainant’s hopes for an exceptional extensiog well have been
raised, he should have borne in mind that suchneides are not
automatic. It also denies that the respective fications and

competencies of the complainant’s post and théhefadvertised post
of Senior Radionuclide Officer are the same. In awent, the
complainant declined the Executive Secretary’srajfehat post.

CONSIDERATIONS

1. The complainant is a former official of the Comnioss His
employment came to an end on 29 November 2006 tivithrexpiry of
the last extension of his contract. The decision tooextend his
appointment further was the subject of an inteapgdeal. In its report
of 15 June 2007 the Joint Appeals Panel foundithags no longer
realistic to extend the complainant’'s contract amgtommended
that he be paid the equivalent of 20 months’ salargluding all
benefits, net of any earnings, and moral damagehdénamount of
20,000 United States dollars. The Executive Secratgjected that
recommendation by a decision dated 13 July 200@. ddmplainant
challenges that decision asking the Tribunal toitsaside. He seeks
material damages in an amount equivalent to whatvbeld have
earned had his contract been extended for a peficitiree years,
including “all salaries with step increases, bdsefind emoluments
(net of any other earnings during this period)”d anoral damages in
the sum of 80,000 euros, as originally claimed imihternal appeal,
together with interest and costs.
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2. The complainant commenced employment with the
Commission in November 1997 and his contract wasnebed from
time to time, the last extension being granted dbiMairch 2004 for a
period of two years commencing from 30 Novembethat year. The
letter of extension identified the complainant &eé&d, Radionuclide
Development Unit”. A job description of January 208pecified
that the post was graded P-5 and there was nothirtbe contrary
in the letter of extension. The letter of extenswas later amended
to incorporate the terms of a Note from the ExeeutSecretary
of 19 September 2005. That amendment is hereafifarred to
as “the rider”. The aforementioned Note introdu@dnechanism
for considering whether an exception should be madethe
Commission’s seven-year policy “because of the némdretain
essential expertise or memory in the Secretariat’.2006 the
complainant’s appointment could be further extendaty if he fell
within that exception.

3. The Executive Secretary's Note of 19 September 2005
specified:
“The incumbent [of a post] will be considered foosgible exceptional
extension as a matter of course. The incumbentl stwl present an
application in response to the advertisement aadnbumbent will not be
interviewed.”
As explained by the Executive Secretary in a mendum, also dated
19 September 2005, the “possibilities for an incantbto gain an
exceptional extension [...] are judged against wihat general job
market can offer”.

4. At or about the same time as the complainant’sraohivas
amended to include the rider, consideration wasdogiven to the
reorganisation of the Division in which he workdtdis clear that the
contracts of a number of staff members whose peste not to be
retained were not amended to include the rider. Thmplainant
assumed, because his contract was amended, thatokiswas to
be retained and that he would be considered fosilplesextension.
That assumption was doubtless underpinned by #@tensent by his
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former division director in his Performance Appedi&keport, dated
21 October 2003, that if the complainant was naveiy exception
from the seven-year rule, the [Provisional Techn®acretariat] will
have to pay extensive [sic] for the damage this @al in the [Radio
Nuclide] area as a whole”.

5.  On 20 December 2005, one hour before the complaimas
to return to his home country for Christmas, hisntllivision director
informed him that, if he wished to be granted acegxtional extension,
he had to accept the downgrading of his post to Phé complainant
indicated that he would not accept that conditiod, at the division
director’s request, sent him an e-mail stating teatvould not seek an
extension to a P-4 post after November 2006. Tmeptannant added
that he reserved his rights “to question the légalf downgrading
[his] position without even telling [him]". It appes from a document
provided to the Joint Appeals Panel, in responses enquiry, that the
then Executive Secretary may have accepted a reeanation for the
downgrading of the complainant’s post as early ataBuary 2004.
However, the Panel was not satisfied that
any final decision had been made or implementedia®éy, there is
nothing to suggest that the decision was offici@bgmmunicated to
anyone, least of all to the complainant, who wasisadl of the
downgrading only in December 2005 and then onlihencourse of a
discussion as to the basis on which he would beidered for an
exceptional extension.

6. On his return to work in January 2006, the complainvas
informed that he had been transferred to the pbshating Head,
Waveform Development Unit. The complainant inforntesl division
director that he did not assent to that coursedmt.3 February 2006,
a Personnel Bulletin announced that he had bedrassferred. The
Bulletin did not announce the transfer or appoimtrad anyone to the
complainant’s previous post, nor did it announed the post had been
abolished. On the same day, 13 February, his dividirector asked
the complainant if he would like to be considered &xceptional
extension in the post to which he had been traregfer The
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complainant rejected this idea and on that dayinagghis division
director's request, explained in an e-mail to himhyw he
had tried to avoid being transferred to the post.

7. Two further matters should be noted. The firsthatton
30 June 2006 a post was advertised for a SeniopRadide Officer.
This post was substantially the same as that oedufiy the
complainant prior to his transfer. In this respdabg statements of
duties and responsibilities were, for practicalposes, the same save
for the specification of the supervising officehéelonly difference in
the required qualifications was that the advertipedt specified ten
years’ experience in waveform and radionuclide mwimig, whereas
the other specified seven years in radionuclide gabcessing. The
second matter to be noted is that the complaingp¢gormance
appraisal report for the period ending 29 Novemb@d5 was not
completed until 23 May 2006 despite reminders leydbmplainant. In
that report, the complainant’s division directoatet that his “strong
experience and expertise has led management tmneeod him for
two years’ exceptional extension in order to work @ knowledge
transfer and establish a roadmap for continuity imtelgration of the
[Provisional Technical Secretariat] developmentvé@s”. However,
in his concluding remarks, the director stated #sathe complainant
“gets to the end of his current contract, it igical that the remaining
months are focused on knowledge transfer issues”.

8. On the same day as the division director completex
complainant’s performance appraisal report, 23 @96, a Personnel
Advisory Panel was constituted to consider the iptesssexceptional
extension of his contract. The Panel met on 26 &tay had before it
the complainant's performance appraisal report asll vas a
recommendation dated 25 May from his division diechat an
extension not be granted.

9. In his recommendation the division director stated:

“Despite having received a rider at the time, dsv clear from a structural
consideration that his post will be discontinuedtwWthstanding [his] good
performance, the Radionuclide Development Unit Hieattion has been

11
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reconsidered. As a result it has been decidecthleathanagement function

of the Radionuclide Development Unit Head be ditiooed:

implementation of the change follows a memo from thbo

the [...] Director [of the International Monitoring yStem Division

and the Director of the International Data Centrévidibn] (REF:

IDC/OD/00/PER/410/st/06) and approved by the ExeeutSecretary

accordingly with the restructuring process.”
The director also pointed out that the complainzad expressed his
intention not to be considered for the post in \Whie was then acting
and concluded by stating that all efforts were gamade to secure
“a senior level post in [...] radionuclide developrhén.] in order to
ensure continuity”.

10. The Personnel Advisory Panel, without giving reason
unanimously recommended on 26 May 2006 that amsixte not be
granted to the complainant. That recommendation a@epted by
the Executive Secretary in a typed “Note for thies”idated 24 May
2006 and was communicated to the complainant di&6

11. At this stage it is pertinent to make two observai with
respect to the proceedings before the PersonnekémvPanel. The
first is that, as the matter was presented to drePRthere was no basis
for the application of the terms of the Note ofS&ptember 2005. The
only question was whether there was a need tar#taicomplainant’s
expertise notwithstanding that he did not seekxdaension in relation
to the post in which he was then acting and tharethwas no
suggestion that he could be appointed to any gtbet. The second
matter to be observed is that the recommendatidheo€omplainant’s
division director did not accurately reflect therms of the
memorandum referenced as IDC/OD/00/PER/410/st/06.

12. The memorandum to which the complainant’'s division
director referred is dated 17 January 2006 and presided to the
Joint Appeals Panel pursuant to a request by #t Temorandum did
not refer either to the discontinuation of the ctaimant’'s post or to
the discontinuation of the management functions@ated with it. So
far as is presently relevant, it merely stated tiet complainant,

12
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“currently Head of Radionuclide Development Unitrignsferred [...]
as Acting Unit Head of the future Scientific MetlsotUnit”. There
is also an inconsistency between the statement negthect to efforts
being made to secure a senior level post in radiateldevelopment
and the terms of the memorandum of 17 January 200t
memorandum clearly stated that “[a] senior radididec officer
position will be created to lead potentially thevelepment of
radionuclide related technologies”. In his recomdaion of 25 May
2006, the complainant’s division director statedt tthe memorandum
of 17 January 2006 had already been approved byEstexutive
Secretary. Leaving aside the question whether vedsequently
occurred was the creation of a new post, that reee is to be
accepted. Approval of the memorandum is implicitttie Personnel
Bulletin issued on 13 February 2006 announcingvir@us transfers
specified in the memorandum, although it made rfereace to a
senior radionuclide officer post. Moreover, the @aigsion has not at
any stage suggested that the post in question otagpproved when
the transfers were approved. Its approval at tlagiesis consistent with
the statement made in answer to enquiry by thet Xypeals Panel
that “[tlhe decision to advertise post as Senior Radionuclide Officer
at the P5 level was provisionally made in mid-JA@e5 [...] [and t]he
ultimate decision to advertishe post was made on 28 June 2006”
(emphasis added). Thus, the position with resmetiteé post of senior
radionuclide officer was considerably further adsahthan suggested
by the statement in the division director’'s recomdwion of 25 May
2006.

13. The advanced nature of the proposal for a postval P-5 to
deal with radionuclide development — an area irctvithe complainant
had undoubted expertise — and the vacancy annoemteior which,
when it was issued on 30 June 2006, was, for palgtiurposes, the
same as that for the post which he previously decljpvas material to
the question whether there was a need to retainekpertise. Its
materiality is highlighted by subsequent eventw/iich reference will
shortly be made. For the moment, however, it ificgaht to observe
that, as the advanced nature of the proposal wadmoaght to the

13
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attention of the Personnel Advisory Panel, it hite have regard to a
material consideration. And as the Executive Satykt decision not
to grant an exceptional extension was based in grarthe Panel’s
recommendation, that decision was flawed.

14. The complainant’'s case has never been simply a luased
on failure to have regard to a material considenatRather, his case,
as stated in his internal appeal, is that theres“avalear fraud” and that
the decision in question involved a “severe breaththe general
principle of [the] law of mutual trust”. In his caiaint it is put, by
reference to the same facts elaborated in hisnateappeal, that his
division director engaged in actions “to nullifyetiRider process in
[his] case”.

15. Before turning to the complainant's arguments, $t i
convenient to note certain matters that occurréer ahe meeting of
the Personnel Advisory Panel. The first is that ¢bhenplainant was
informed by memorandum of 26 May 2006 that he woudd be
granted an exceptional extension. It was saidanrtemorandum:

“The decision to discontinue your post as parthef testructuring [...] has

in this respect been noted, as well as the fattrteehanisms are in place

to ensure continuity of knowledge, expertise ardtiitional memory.”

As earlier indicated, the memorandum of 17 Jang@66 did not refer
to the discontinuation of the complainant's posbr&bver, there is
nothing in the dossier to suggest that a decigidhdt effect was taken
at any time prior to the memorandum of 26 May 20®érther, the

only mechanism suggested by the complainant’s idiviglirector in

his recommendation of 25 May for ensuring contynwas that efforts
were being made to secure a senior level post diomaclide

development.

16. In rejecting the complainant’s request for review the
decision of 28 August 2006 not to grant him an pkoeal extension,
the Executive Secretary offered additional reasioatyding:

“| particularly note that your post will not be dorued exactly in its current
form and at its current grade, and that you didwentt to be considered for
the lower graded post.”

14
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That statement presupposes that the complainaots was to be
continued, albeit in a different form and at aafiént grade. Moreover,
by that stage, a post that did not materially difiem that of the
complainant had already been advertised at lee! P-

17. On 14 November 2006, shortly before the complairant
contract was to expire, the complainant’s divisitirector forwarded a
memorandum to him, stating, amongst other things:

“Since your position of Unit Head, Radionuclide B®pment is
discontinued in the current structure of the [Ingtional Data Centre
Division], we have agreed to assimilate you as facumbent for the
position of Senior Radionuclide Officer, at P-5dgwthe filling of which is
currently under consideration.”
The complainant responded on 17 November, pointingthat his
household had been shipped back to his home coanththat he had
entered into a new contractual arrangement with pisvious
employer. He concluded by saying that he couldimdicate whether
he wished to be considered for the post unlestetingination decision
of 26 May 2006 was withdrawn.

18. The complainant’s division director recommended, on
24 November, that the complainant be granted anepimal
extension for a further 18 months. In so doingstated that a recent
nuclear test in the Democratic People’'s RepublicKkofea “ha[d]
put a lot more pressure on the [Provisional Tedirsecretariat] with
regards to speeding the [radionuclide] developnespiecially Noble
Gas issues”. A Personnel Advisory Panel met theesday. In its
report of 27 November, it stated that it “did neach consensus on the
recommendation of the Director” but expressed the that:

“as [the complainant] was considered as incumbenttfe] position [he]

would [...] automatically be entitled to a 6-monthntmct extension
beyond the expiry date of 29 November 2006, in ¢éitnotice.”

19. The complainant left Vienna to return to his horoardry on
22 November. Shortly after his arrival, he receiseanemorandum
dated 28 November informing him that the ExecutBexretary had
decided to grant him an exceptional extension u2gil July 2008.

15
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The complainant did not accept that offer as he wvedsrning to
employment from which he had been granted leavieowtitpay during
his time with the Commission and further leave daubt be granted.
In this last regard, it seems that leave would Haaen extended had
the matter been raised before the termination othem employee to
make way for the complainant’s return.

20. The final matter to be noted is that the ExecuBeeretary
gave two reasons for rejecting the complainanterival appeal. The
first, which related to the recommendation for papmof material
damages, was the complainant’s failure to acceptitbna fide offer
[...] to extend [his] contract by 20 months on 28 Bmber 2006”. In
that regard, he found it “unsustainable” to pay pensation without
having the benefit of the work the complainant hadicated his
willingness to provide by launching his appeal. T8exond reason
related to the recommendation with respect to naatages, it being
said:

“l have demonstrated in words and action that lsaber your contributions

to the Commission of the highest value, and | tthat any complaint you

may have had has been cured by my stated highdregat my offer to

extend your contract. Hence | cannot agree to tagmpnt of moral
damages.”

21. In essence, the reason given for rejecting the @nmgt's
internal appeal was that any damage he might haffered had been
remedied by the subsequent actions of the ExecuBigeretary.
However, in its submissions to the Tribunal the @Gossion raises
further arguments. In particular, it contends ttrere is no right to
have a fixed-term contract extended, much less &y ot exception to
the seven-year policy, and that it is for the ExieuSecretary to
determine whether to grant an exceptional extensaing regard to
the interests of the Commission. So much may bepded, but it does
not address the substance of the complainant’sickipoint which is
made in his rejoinder where he sets out his claithése terms:

“[The Commission] continues to pretend that | amallgmging that | was

not given an extension, when what | clearly conigeghat the procedures
set out in my contract (including the rider) waig]sot followed and every
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step possible was taken by the [...] Director [of théernational Data
Centre Division] to nullify my rights to be compdrto the job market.”

22. In his complaint, the complainant contends that itfigal
decision not to grant him an exceptional extengionlved an error of
law because it “did not follow the rules set ouffhis] contract after
[he] had signed the rider”. The Commission countbis by arguing
that “[t]he rider [...] did not by itself, nor did gurport to, set forth any
procedures for advertising posts” and that itsoacitn proceeding other
than in accordance with the rider “was fully justif by the fact that
the Complainant's post was, upon the expiry of fiked-term
appointment, to be discontinued in the form anthatgrade it [then]
existed”. That statement indicates that the complatis post was to be
modified not that it was to be discontinued, asestan the division
director’'s recommendation of 25 May 2006 and inrtfenorandum of
26 May informing the complainant that his contragas not to
be extended. As earlier indicated, a post, whicls igentical to the
complainant’s post save for the specification ofpesuwisor and
the designation “Head [of] Unit” — differences whiare entirely
explicable on the basis of the restructuring — vealvertised on
30 June 2006 at precisely the same grade as thplaioant’'s post.
There is no evidence of a recommendation, much &edermal
decision to discontinue the complainant’'s post.the absence of
evidence to that effect, it is to be concluded thatpost advertised on
30 June was the post occupied by the complainamt far his transfer
in February 2006, albeit with a slightly differeiitte. Further, as the
complainant was merely acting in the post of Hehithe Waveform
Development Unit, he was the incumbent of that ijptev post. As the
incumbent, he was entitled to have the procedustsost in the
Executive Secretary’s Note of 19 September 200pgrtyp observed.

23. Although it is correct, as the Commission contenithst
the rider does not establish procedures for achegt posts, its
contractual obligation in this case was to enshiat the complainant’s
post was advertised and that the question of hiension was
determined in accordance with the Note of 19 Sepé&r@005. If those
procedures could not be completed by 29 Novemb86,2@hen the
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complainant’s contract was due to expire, then xension should
have been granted to enable that course to be.tdker it otherwise,
the Commission could wholly circumvent the obligas it assumed
by virtue of the Note of 19 September 2005.

24. The failure of the Commission to advertise the clam@ant’s
post and to follow the procedures required by the
rider to his contract deprived him of a valuablgpagunity to be
considered for exceptional extension against whatmarket could
offer. He is to be compensated for that lost opputy. That does not
mean that he is to be compensated on the basikithabntract would
have been extended for three years. Subsequentisdvave revealed
exactly what would have happened had he been gheopportunity
to which he was entitled, namely, his contract wohlave been
extended for 20 months. Further, it is not corrastthe Commission
contends, that the loss suffered by the complaimag due to his
rejection of the offer of extension made in Novemd@06. The Joint
Appeals Panel correctly found that that offer wasrealistic”: so far
as concerns the question of compensation, it ipgshp described as
“valueless”. Accordingly, the complainant is emtitlto compensation
for his lost opportunity equivalent to the net salancluding step
increases and other benefits, he would have ratdives contract had
been extended to 29 July 2008, less any incomezédrg him as a
result of employment between 29 November 2006 @&hduy 2008.
The resulting sum should bear interest at the o&t®8 per cent per
annum from 29 November 2006 until the date of payme

25. The Joint Appeals Panel recommended the paymanbdl
damages in the sum of 20,000 United States ddbhars

“raising the expectations of the [complainant] thatmay be eligible for a
possible extension of his contract on the basth@fNote of the Executive
Secretary that [...] implied the continuation of hpssition; reasonable
presumption of having caused the [complainant] el fhumiliated and
threatened by oral proposals of downgrading hist;ptie numerous
anomalies in [...] relation to [his performance ajgabreport]; the lack of
application of the rider policy; the advertising @fP5 post matching [his]
earlier job description, and the circumstances inictv the 20-month
extension was ultimately offered.”
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That recommendation was made in a context in whrah Joint
Appeals Panel found that “the documentation onnoimbers, grades,
descriptions and changes thereto in relation t® ¢bmplainant’s] case
was poor, inconsistent and often contradictory” &mat there were
“irregularities” in relation to the formation andgeeedings of the
Personnel Advisory Panel. Those irregularities wedentified
as the signing by the Executive Secretary of thevamt “Note for
the Files” dated two days before the Personnel gatyiPanel met, the
delay in completing the complainant's performancepraisal
report, including the division director’'s query taswhether there was
any need for the report, the misstatement of hisitipo in the
memorandum setting up the aforementioned Panel,tl@dack of
clarity as to the basis on which it consideredexigertise and memory.

26. Not all of the complainant’s contentions are todseepted,
including his claim that there was a “threat” tomhgrade his post, his
characterisation of the actions of his divisioredior as “mobbing and
harassment” and his claim that members of the ReedcAdvisory
Panel were biased against him. However, the firgdthgt his post was
not to be discontinued but simply modified, confably with the
reply of the Commission, and that the post adwedtizn 30 June 2006
was, in substance, the post occupied by him poidrig transfer, make
it difficult to characterise a number of the mattapon which he relies
as either carelessness or an irregularity. Rathtigey point to
the accuracy of his contention that the divisionectior set about
nullifying his right to have the question of histexsion considered in
accordance with the Executive Secretary’s NoteQobéptember 2005.

27. The fact that the complainant was asked to accket t
downgrading of his post, although it was subsedyedvertised at
P-5, the division director's requests that he iaticby e-mail that
he would not accept an extension at the P-4 lend] kter, that he
would not seek an extension in the post to whiclwhs transferred
in an acting capacity, the division director’s fmé to complete his
performance appraisal report until shortly befote tPersonnel
Advisory Panel met and the haste in which that Pamet and a
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decision was taken, all suggest that the divisimactbr contrived a
situation in which the question of extension wolbconsidered other
than in accordance with the Executive SecretarydteeNWhen these
matters are taken in conjunction with the inaccasacin the

complainant’s division director's recommendation 25 May 2006,

particularly the statement that the complainantsstpwas to be
discontinued, it is properly to be concluded theg division director

did set out to nullify the complainant’'s contradtueght. In other

words, he acted in bad faith or, as claimed by ¢tbenplainant

in “breach of the general principle of [the] law mofutual trust”. This,

the subsequent advertising of the senior radiodecipost at the
P-5 level, as well as the valueless offer to extdred complainant’s
contract at the last minute — an offer made, adogrth a statement in
the reply of the Commission, because of a reassggsaf its needs
after the nuclear event in the Democratic PeogReEpublic of Korea,

but relied upon as the foundation of an argumeribrbethe Joint

Appeals Panel that the internal appeal was moat latet as the basis
for rejecting its recommendation with respect tanpensation —
warrant an award of moral damages in the amourg5¢d00 euros,
rather than the amount recommended by the Joine&pPanel.

28. The complainant is also entitled to an award oftos the
amount of 1,000 euros, as requested in his complain

DECISION

For the above reasons,
1. The decision of 13 July 2007 is set aside.

2. The Commission shall pay the complainant by way of
compensation an amount equal to the net salarjydimg step
increases and other benefits, he would have retdives contract
had been extended to 29 July 2008, less his earnirgn
employment during the period 29 November 2006 tdu@9 2008,
together with interest on the resulting sum at tla¢e of
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8 per cent per annum from 29 November 2006 unéldhbte of
payment.

3. The Commission shall pay the complainant moral dgsan the
amount of 25,000 euros.

4. It shall also pay him 1,000 euros in costs.

5. The complaint is otherwise dismissed.

In witness of this judgment, adopted on 6 Noven@8, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr @joge Barbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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