Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2794

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr P. M. agaitist European
Patent Organisation (EPO) on 24 April 2007 andestied on 12 June,
the EPO’s reply of 25 September, the complainargjpinder of
15 November 2007, and the Organisation’s surreg@incf
29 February 2008;

Considering Article Il, paragraph 5, of the Statot¢he Tribunal;

Having examined the written submissions and digadtb the
complainant’s application for hearings;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant, a Dutch national born in 1952n¢di the

European Patent Office — the EPO’s secretariatits itadquarters in
Munich on 1 February 1988 as an examiner at gra8e He was

promoted to grade A4 on 1 May 2004 and on 1 Septe2®04 he was
transferred to Directorate-General 1 (DG1) in Thagtk (the
Netherlands). He has three sons, hereinafter esféa as A, B and C,
all of whom were studying at the material time, AdaB in the

Netherlands and C in Germany.
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On 1 October 1986 a new Student Finance Adft(op de
studiefinanciering, WS- 18+) entered into force in the Netherlands.
This legislation introduced a system of studenntgdo replace the
previous system of children’s allowances and supelgary student
benefits. The new student grants, payable to stadeged between
18 and 30, had two components: one was paid witheference to
parents’ incomebasisbeurs) and the other was dependent on means
(aanvullende beurs). Both components were paid directly to the
student and were not achievement related. In respaio this
legislation, the EPO issued a staff notice datedaBuary 1987
outlining its policy regarding family allowances.céording to this
notice, employees receiving the EPO’s dependanisivance who
were also receiving allowances of a like naturanfrother sources
would have an amount equal to the minimum amounthef Dutch
child allowance AKW-kinderbijslag) for one child deducted from their
EPO dependants’ allowance. For employees receitimg EPO
education allowance, the total amount of thesisbeurs minus the
amount already deducted from the employees’ depesidallowance,
and all the other education allowances, would bdudid from the
actual educational expenses taken into accouraich child.

At the material time, the complainant's sons A dddwere
receiving monthly prestatiebeurs payments in the amounts of
209.20 euros and 228.20 euros respectively. piestatiebeurs —
introduced in September 1996 — is a loan from th&cD government
paid directly to the beneficiary which, subjectdertain conditions,
may be converted into a non-repayable grant. Itiquéar, students
must complete their studies within ten years ata@iratertain grades.
As a general rule, if the student is unable to nieese conditions, the
loan must be repaid.

Pursuant to Article 67(1) of the Service Reguladifor Permanent
Employees of the European Patent Office, permaasmloyees are
entitled to family allowances consisting of a hdwdd allowance, a
dependants’ allowance and an education allowansea Aather of
three sons aged between 20 and 22 who were regeiduocational
training, the complainant qualified for a dependaatlowance under
Article 69(4) of the Service Regulations for altegh of his children.
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Pursuant to Article 71 of the Service Regulatioasalso qualified for
an education allowance for his sons A and C. Asdus B was
studying in The Hague, which was the complainamilace of
employment, under Article 71(2)(a) of the ServicegRlations, the
complainant was not entitled to an education alluxeafor him.

Article 67(2) of the Service Regulations stipulatebat
“[a] permanent employee in receipt of family allowas shall declare
allowances of like nature paid to him, to his sgoos his dependants
from other sources; these allowances shall be deddiom those paid
under these Service Regulations”. Article 71 of tlservice
Regulations relevantly provides in relation to eation allowances,
that any allowance received from other sourcesfohild’s education
may be deducted, where appropriate, from the educaliowance.

On 13 September 2004 the complainant completedealdation
concerning dependants’ allowance — children” foonHis son B and
“Claim for education allowance” forms for his solhsnd C. By a note
dated 21 October 2004 the Salary Section infornhedcomplainant
that a negative adjustment had been made to h&ysals from
September 2004. The adjustment, in the sum of 21§uros, resulted
from a deduction of 58.87 euros from each of theeddants’
allowances for his sons A and B.

On 11 January 2005 the complainant filed an appeigh
the President of the Office arguing that there wasbasis in the
Codex, the compendium of rules applicable to sfaffthe deduction
of 117.74 euros per month from his salary. He sttlohi that
Article 67(2) of the Service Regulations did notplyp to the
prestatiebeurs, and in his view the EPQO’s staff notice of 1987 was
outdated and could not be considered as a bastedaleduction. He
requested payment, in full, of the dependantswaliaces for his sons
A and B.

The complainant was advised by a letter of 8 M&@05 that the
President had concluded that the relevant rules besh correctly
applied and that his request could not be grantee; matter had
therefore been referred to the Internal Appeals @Gittee. In its
opinion dated 28 November 2006 the Committee unamshy
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recommended that the appeal be dismissed as umdunthe
complainant was informed by a letter dated 24 JgnR@07 that the
President had decided to follow the Committee’snigmi and to reject
his appeal. That is the impugned decision.

B. The complainant contends that thpeestatiebeurs is not an

“allowance of like nature” within the meaning oftiste 67(2) of the

Service Regulations. In his view, the relevant ldefines it as an
interest-bearing loan and for as long as it remaamayable, it is a
loan, not an allowance or an allowance-like bendfiand when the
prestatiebeurs becomes a gift it is then equivalent to a stateational

grant, and as such it would be an allowance sintdathe education
allowance under Article 71 of the Service RegulasidHe submits that
the staff notice of 1987 cannot be used as a lasihe deduction.
That notice was issued in response to the intreolucbf new

legislation in 1986, and the law has since changed.

He also contends that the EPO treated tasisbeurs as
comprising two components, one covering living spgshe other
covering education costs, and on that basis prdvidat deductions in
respect of thdvasisbeurs should be made partly from the dependants’
allowance and partly from the education allowankre.his view,
the basisbeurs should have been considered as similar to an
educational allowance within the meaning of Arti¢le of the Service
Regulations. Consequently, if any part of tesisbeurs should have
been deducted, that deduction would properly haen applied to the
education allowance and not the dependants’ alloa@imilarly,
the prestatiebeurs is not a combined dependants’ and education
allowance.

The complainant asks the Tribunal to quash the gnpd decision
and to order reimbursement of the deductions agpplie his salary
from September 2004 “with respect to family allowes granted” for
his sons A and B. He requests that the EPO beaiderrefrain from
applying future deductions to his family allowanecerespect of the
prestatiebeurs paid to his son B. Subsidiarily, if the Tribunaids that
the prestatiebeurs is a type of family allowance, he asks it to orther
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EPO to apply the deduction to the education all@edre receives and
not to the dependants’ allowance. He also seelts.cos

C. In its reply the EPO argues that thmedtatiebeurs is an
“allowance of like nature” within the meaning oftiste 67(2) of the
Service Regulations because it is paid directlsttmlents to cover their
education costs as well as daily maintenance cd3tsparticular
importance is the fact that tipeestatiebeurs is aimed at exempting the
majority of students from loan repayment. It assdtiat, as the
prestatiebeurs is the sole form of state support for studentsisit
“absolutely necessary and legitimate” to take ibimccount under
Article 67(2) of the Service Regulations. It addattthe Organisation
enjoys a certain degree of discretion when decidihgther payments
“from other sources” constitute an “allowance &tlnature”.

It submits that the EPO’s dependants’ allowancdikewise
intended to help staff provide for their childrem&intenance and its
conclusion that theprestatiebeurs corresponds in part to the
dependants’ allowance is consequently not openritcism. The
Organisation considers that it has the right andthie light of the
principle of equal treatment, also a duty of céie prevent employees
from benefiting twice”. In addition, it contestsethcomplainant’s
characterisation of thprestatiebeurs as a loan equivalent to a bank
loan.

The Organisation asserts that it correctly appliedtaff notice of
1987 to theprestatiebeurs. It points to a finding by the Court of First
Instance of the European Communities that the eatof the
basisbeurs corresponds to the education and the dependeid chi
allowances provided for by the European Communilgs.

Lastly, citing the Tribunal’s case law, the EPOaothat there is
no acquired right to the payment of a specific amaf an allowance.

D. In his rejoinder the complainant elaborates ompleas. He asserts
that staff notices are normally incorporated intbe tService
Regulations, and since the notice in question wisso incorporated,
he disputes the Organisation’s assertion that etdugtion of his
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dependants’ allowance was “legally based on Artdl€2)” as applied
in the Office’s practice “notified to staff on 8nlaary 1987".

E. In its surrejoinder the EPO maintains its positittrsubmits that
because therestatiebeursis partly applied to a student’s maintenance
costs, it corresponds in part to the dependantsivahce and can
therefore be deducted from it. The portion of phestatiebeurs that is
related to education is deducted from the educatibowance. It
asserts that the Office’s policy outlined in itafEnhotice was extended
mutatis mutandis to theprestatiebeurs and consequently there was no
change in that policy that required a publication.

CONSIDERATIONS

1. The complainant has three sons, two of whom wergysig
in the Netherlands and one who was studying in @aygmat the
material time. On 13 September 2004 he appliedafatependants’
allowance for his son B who was studying in The ttagnd was
receiving aprestatiebeurs of 228.20 euros per month. However, the
complainant was not eligible to receive an educatdlowance in
respect of this son in accordance with Article 7#ltle Service
Regulations; the Organisation subsequently dedus®e8l7 euros from
the dependants’ allowance. He also applied for atitut allowances
for his sons A and C. The former receivegrestatiebeurs of 209.20
euros per month and the complainant’'s dependalitsvance for this
son was likewise reduced by 58.87 euros by the risgdon. The
complainant received both the dependants’ allowamace the
education allowance in full for his son C who wasdging in
Germany.

2. It is not disputed by the parties that threstatiebeurs is an
interest-bearing loan from the Dutch governmentciwhiif certain
conditions are fulfilled, is later converted int@want. This is a type of
educational funding which serves to help the beraff to cover his
education and living costs. If the beneficiary dows complete his
education within ten years, he is required to pagkbthe loan plus
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interest. The Organisation considers that finestatiebeurs is an
“allowance of like natureand that in accordance with Article 67(2) of
the Service Regulations, it is therefore legalldwiible from family
allowances (which include household allowances, eddants’
allowances and education allowances) in the intevesnaintaining
that employees “should not benefit twice”.

3. The complainant filed an appeal before the InteAmeals
Committee, challenging the decision to deduct 14 &iuros from the
dependants’ allowances for his sons A and B. Inojigion dated
28 November 2006 the Committee was unanimoushhefview that
the appeal was unfounded and therefore recommetitdit be
dismissed. The Committee pointed out that the Duggbtem has
“moved away from unconditional grants to alternatiforms of
financial aid. It is no longer appropriate to asseases such as these
according to strict formal criteria. By focusing tre legal form and
arguing that a loan is always a loan, no mattertiwha [complainant]
is overlooking this fact. [...] Theptrestatiebeurs' is not comparable to
a commercial loan to which no conditions apply @tdbat it must be
repaid when it becomes due.” The Committee alssidered that “a
correction must be made in cases where the loaraljcthas to be
repaid. [...] If the Office retained the deductioms §ood, the person
concerned would end up not receiving a dependatitsvance from
any source, even though he or she was [...] entileshme.” It went
on to say: “The rationale behind Article 67(2) [dfe Service
Regulations] is simply to stop people from drawitige same
allowances twice over, but not to disadvantage th&rmoncluded that
“repayments should be made with an appropriatel le¥anterest,
possibly defined in relation to the rate of intéred which the
‘prestatiebeurs’ is to be repaid’. The complainant was informeg, b
letter of 24 January 2007, of the President’s datiso follow the
opinion of the Committee and to reject his appédis decision is
impugned before the Tribunal.

4. The complainant contests that the Office was ewtitto
apply deductions on the dependants’ allowance ansl forward two
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main arguments in support of his complaint: to fiat the
prestatiebeurs is not an allowance of like nature as a familpwatnce
and that the split in the deductions from the ddpets’ allowance has
no basis in the Service Regulations. He arguesith#te event the
prestatiebeurs is considered to be a family allowance, “[tlhe mos
logical ‘allowance of a like nature’ [...] would onlye the education
allowance”.

5. The arguments are unfounded. The only questioredais
the present case is whether or notpiestatiebeurs can be considered
an “allowance of like nature” and whether, consedlye the total
deduction of 117.74 euros per month from the comatd’s
dependants’ allowance is justified. Prior to itsesmament in 2007,
Article 67 of the Service Regulations relevantlgyded:

“(1) Under the conditions laid down in this Sectioa permanent
employee shall be entitled to:

a) family allowances:
- household allowance,
- dependant’s allowance,
- education allowance;
b) expatriation allowance;
¢) installation allowance;
d) rent allowance;
e) language allowance.

(2) A permanent employee in receipt of family alémces shall declare
allowances of like nature paid to him, to his sgows to his
dependants from other sources; these allowancdsbehdeducted
from those paid under these Service Regulations.”

The Tribunal is of the opinion that the phraselikd nature” (which is
not a legal term of art) does not refer to simiiesi of a legal nature.
Instead, it refers to the purpose of the allowanceguestion. The
purpose of theprestatiebeurs corresponds with the purpose of the
education allowance and the dependants’ allowatiz, is to help
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cover the daily maintenance costs of the dependanis$ to defray
their educational expenses. The aim of the SerRegulations
applicable in the present case, is to prevent pgentaemployees from
benefiting twice from the same allowances.

6. It should be noted that tharestatiebeurs has replaced the
basisbeurs of the previous Dutch 1986 Student Finance Ace Tourt
of First Instance of the European Communitiessrjidgment dated
10 May 1990 (case T-117/89), stated inter alighétvery title of the
Netherlands law gtudiefinanciering’) makes it immediately clear that
the allowance in question [theasisbeurs] is intended both to
contribute to daily living expenses (fulfilling ithat respect the same
function as the Community dependent child allowarared to cover
the purchase of books and other educational mhtéigunction
corresponding to that of the Community educatidovwance)” and
that “the [1986 Student Finance Act] gives rissntodoubt about the
nature of thebasisbeurs, that is to say the fact that that allowance
corresponds to the education allowance and the ndiepé child
allowance provided for by the Community rules”. Thabunal is not
bound by the rulings of the Courts of the Europ&ommunities,
but inasmuch as Article 67(2) of the Service Retipihs of the EPO
derives from the Article bearing the same numberthe Staff
Regulations of the European Communities (see Judigm@96,
under 7) and as the same issue arises in this egrhphs in
case T-117/89, that decision carries persuasivesty.

7. As the dependants’ allowance, in accordance with
Article 69(4) of the Service Regulations, has togoanted “[...] on
application by the permanent employee, with sufmeprtvidence, for
children aged between eighteen and twenty-six wieo raceiving
educational or vocational training”, the Tribunaldf the opinion that
the prestatiebeurs can be considered an “allowance of like nature” in
accordance with Article 67(2) of the Service Retiofes as regards
both the education allowance and the dependaritsivahce, and that
they are therefore both subject to deduction. Gamsig that, at the
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time of need, the staff member is provided withfthancial allowance
through the State, it is logical that the Orgamisatmake the deduction
at that time from the family allowances, with thedarstanding that in
case the loan is later to be paid back, the Orgtars will likewise
reimburse the staff member for the deductions maties the same
interest requested in repayment to the State.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 31 Oct@8$8, Ms Mary G.
Gaudron, Vice-President of the Tribunal, Mr Giusedparbagallo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.
Mary G. Gaudron
Giuseppe Barbagallo

Dolores M. Hansen
Catherine Comtet
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