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106th Session Judgment No. 2793

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr F. G. agaitist European
Organization for Nuclear Research (CERN) on 23 M7 and
corrected on 30 October 2007, the Organization'lyreof
13 February 2008, the complainant’s rejoinder oM and CERN’s
surrejoinder of 27 August 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. Facts relevant to this dispute are given in Judgm@el5 and
2655 delivered on 7 February and 11 July 2007 e&spely, in cases
also concerning CERN. Suffice it to recall thabider to contend with
an updated technical deficit of 254 million Swisanics in the CERN
Pension Fund, the CERN Council decided on 17 Deeerib04 to
approve a 0 per cent adjustment of pensions, filzedefits and
allowances for 2005 — although the rate of inflatieas running at 1.7
per cent — “on the understanding that the wholeasitin of the Pension
Fund w[ould] be re-considered as early as possibl@005 and a
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comprehensive package of measures [would be] stdamib [it]
relating to all parties to the Pension Fund, nantedyactive staff, the
beneficiaries and the Organization in order to iowprthe capacity of
the Fund to meet its long-term liabilities”. On D@cember 2005 the
Council decided to adjust pensions for 2006 by @&9cent, although
a rate of inflation of 1.2 per cent had been reedrith Geneva during
the reference period.

The complainant, born in 1944, has dual Belgian &wdss
nationality. He joined CERN in 1963 and retired 2ih August 2004;
since that date he has drawn a retirement pensamd py the
Fund. On 21 December 2005 he filed an appeal WighGhairman of
the Governing Board of the Pension Fund in whichchallenged
the amount of his pension for November 2005 anddéentally, the
above-mentioned decision of December 2004. Byrleft21 February
2006 the Chairman replied that he ought to havdlesiged this
decision directly and within the time limits; foeasons of procedural
economy he suggested that the appellant shoulé fdemplaint with
the Tribunal, which he refused to do.

On 19 October 2006 the CERN Council revised Artltlg.15 of
the Rules of the Pension Fund on the annual ad@mtof pensions;
this article now reads as follows:

“With a view to protecting the beneficiaries’ puasing power and taking
into account the financial balance of the Fund, @wincil shall decide
annually on the adjustment to be made to pensifixsd benefits and
allowances in accordance with the method defineihinex C.”

Annex C to the Rules is worded:

“a) As long as the funding ratio of the Fund [...]dslow 100%, only a
part (see b) below) of the Geneva consumer pridexrfor the last
twelve-month period (August to August) shall bergeal.

b) The adjustment factor to be applied to the @aneonsumer price
index shall be determined by the Actuary at eadhaaial review, so
that on the basis of the actuarial parameters ampht the time of the
adjustment, the funding ratio would reach 100% byo@cember 2033.
The cumulated loss of purchasing power incurred bgneficiary from
1 January 2005 shall not exceed 8%.

¢) When the funding ratio of the Fund has react®@abs, the full Geneva
consumer price index shall be granted.
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d) If the funding ratio of the Fund is substamjiahbove 100%, the
Council shall consider a mechanism to restore pessipurchasing
power.”

By a letter of 18 December 2006 the Administratiothe Pension
Fund informed its beneficiaries that, in accordansgh the
CERN Council's decision of 15 December 2006 adogecsuant to
the new version of Article Il 1.15 of the Fund’s|Bs} pensions would
be adjusted by 1.16 per cent for 2007; a rateftdtian of 1.4 per cent
had been recorded during the reference period. ®rarth 2007 the
complainant wrote to the Chairman of the GoverrBogird to inform
him that he was withdrawing his appeal of 21 Decem#005. By a
separate letter of the same date he informed hainhé was lodging
another appeal. In this new appeal, directed agdiasdecision to pay
him for January 2007 a pension lower than the ammuwhich he was
“legally entitled”, he stated that, owing to thenlEls deficit, the
pension adjustment decided by the Council had been
less than inflation since December 2004 and that gurchasing
power had therefore been eroded. He requested ggomito refer the
dispute directly to the Tribunal. The Chairmanted Governing Board
authorised him to do so in a letter of 27 April Z0@hich constitutes
the impugned decision. The complainant explaing tia is also
incidentally challenging the decisions of 17 Decemb2004,
16 December 2005 and 15 December 2006.

B. According to the complainant, in his case the caed loss of
purchasing power is only 2.20 per cent, but he arplthat, in the
future, the fact that the amount of the initiainegnent pension will be
lower is likely to result in a considerable redantiin pensioners’
purchasing power, or even in spoliation. In thisirgection he cites
several judgements of the United Nations AdministeaTribunal, in

particular Judgement 403 in which that Tribunalddhblat revisions of
the pension adjustment system could not be useg@uigposes other
than the protection of the purchasing power ofredtistaff members
and could not with greater reason be allowed toltr@s deprivation.

The complainant submits that CERN is in breachtef‘social
duties”, especially the duty to provide old-age dfés. In his opinion,
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the Organization, acting through the Council, mesisure that
the Pension Fund is well managed, but the Courad $eriously
failed in its duties. He underlines that in Decemb887 the CERN
Review Committee had already noted in its final orépthat the
recommendations of the group of experts which wammed at
absorbing the technical deficit had not been imgleted. In addition,
after the actuarial review on 1 January 2004, whke Fund
had a structural actuarial deficit and its GovegniBoard was
recommending an increase in the contributions afff shembers and
the Organization, the Council had accepted onlery wmall part of
this solution. The complainant infers from this tthe impugned
decision is unlawful insofar as it is the consegeermf Council
decisions not to take the necessary steps to esdterFund’s actuarial
balance.

The complainant further contends that the princifléu patere
legem quam ipse fecistias breached, for between 1956 and 1975 the
Council did not apply a rule it had establishede Thsources of the
Fund’s predecessor, the Staff Insurance Schemepsiet 1956, were
guaranteed by CERN since, under the Scheme’s Remda assets
had to be invested in securities providing all 3seey guarantees, and
if the net interest yield did not reach 3.5 pertcpar annum the
Organization had to make up the difference. ThenCibeancelled this
guarantee in 1976. The complainant quotes the Re@emmittee’s
Final Report to the effect that if the resourced baen guaranteed,
CERN should have paid 162 million Swiss francs itfte Scheme up
to 1975.

The complainant also submits that the “generalll@gmciple”
established by the Tribunal with respect to theustdpent of
remuneration has been breached. In Judgment 18Rier u7, the
Tribunal recalled the limits to the discretion ohtarnational
organisations to set adjustments in staff payjrgfah particular that
“the chosen methodology must ensure that the sesaié stable,
foreseeable and clearly understood”, and this agenust also apply
to pensions. According to the complainant, the pgekof measures
adopted in 2005 comprised a method — containednine’ C to the
latest version of the Pension Fund’'s Rules — whagiart from sub-
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paragraph d), makes it possible to achieve suchltsesin the

complainant’s opinion, the vague wording of thisb-maragraph
(which applies in the event that the funding radiabove 100 per cent)
prevents part of the method from achieving stafdeeseeable and
clearly understood results when the Fund’s sitnatimuld make it

possible to restore pensioners’ purchasing power.

The complainant asks the Tribunal to quash the gnpd decision
and to determine all the relevant legal consequsneether words to
order the Organization to pay him as from 1 Jan@8gd7 his pension
“at the level to which he is legally entitled”, Witnterest at 8 per cent
per annum, and to amend Annex C to the Pension Ruthes so that
sub-paragraph d) “does not prevent the methoddfimually adjusting
pensions] from achieving stable, foreseeable aedrigl understood
results”. He also claims costs.

C. In its reply CERN submits that the complaint is g@ivarred
insofar as it seeks to challenge the decisionsstdg pensions for
2005 and 2006. Moreover, the claim that the Tribshauld order the
Organization to amend Annex C is irreceivable siteeTribunal has
no authority to make rules and regulations directly

On the merits the Organization asserts that theptant is an
attempt by the Staff Association and the CERN Remss’
Association to pursue a dispute going back to 20@acerning the
lawfulness of decisions regarding pension adjustsevhich were
aimed at reducing the Fund’s actuarial deficitcdintends that the
arguments developed in the complaint offend thagple of good
faith, because by challenging the decision on penadjustment for
2007 and by relying on new arguments the Staff gission, through
the complainant, is trying to call into questior thribunal’s findings
in Judgments 2615 and 2655 and to obtain a reviéwhose
judgments, which havees judicataauthority. If the Staff Association
and the Pensioners’ Association had considerede tltguments
relevant, they should have raised them in the soriethe disputes
concerning the decisions to adjust pensions fob20@ 2006, or even
before that, for example by voicing their disagream when
the disputed adjustment method was being worked ©he fact
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that they did not advance such arguments earliewshthat they
are “afterthoughts”. The plea that sub-paragraphofi)Annex C

contravenes a general legal principle is also adbreof good faith,

since the sub-paragraph was drafted in close aoldion with the

Staff Association which, at the time, expressedasplete agreement
with the wording that is now being criticised.

Subsidiarily, the Organization asserts that none toge
complainant’s arguments raises any doubt as toldhéulness of
the disputed decision. In its opinion, this decisicomplies with
the provisions of Article Il 1.15 of the Pensionnéis Rules and
with Annex C. The pleas that CERN has not fulfilmime of its duties
are irrelevant because they essentially constitatigicism of
the Organization’s management in the past and tieneo direct
connection between the alleged unlawful actions #red impugned
decision. Moreover, the compatibility of sub-paeggr d) of Annex C
with the principles identified in the Tribunal's s& law has no
bearing on the lawfulness of the said decisiongesiit is based on
Article 1l 1.15 of the Rules and on sub-paragragsand b) of
Annex C.

Even more subsidiarily, CERN submits that it haslweached its
social duties. It argues that it is aware of ittydo manage the Fund
“prudently” and that it has always made every eftordo so, whilst
protecting the interests of staff members and peess alike. In this
case it cannot be accused of violating any managemde. It
underlines that over the past 30 years it has madeerous efforts to
improve the pension system and to guarantee thegatyof pensions
in the future. It contends that it has not infridgthe principle of
tu patere legem quam ipse feciftecause between 1956 and 1975 the
net interest yield on the Insurance Scheme’s imvests was 3.5 per
cent or more per annum. Lastly, it states thatchatil 1.15 of the
Pension Fund’'s Rules and Annex C “are not in any walawful”,
since the method for adjusting pensions is pesfecfear and
understandable. In its view, as long as the Fumgvsta funding ratio
of less than 100 per cent, the absence of detaiéeths for
implementing the mechanism to restore purchasingepanentioned
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in the above-mentioned sub-paragraph d) has no dmpa the
personal situation of pensioners.

D. In his rejoinder the complainant observes thatesime was neither
a complainant nor an intervener in the cases lgadidudgments 2615
and 2655, he cannot submit an application for devewf these
judgments; nor indeed can the Staff Association #mel CERN
Pensioners’ Association, which have no accessedrtibunal. Citing
the Tribunal’s case law, he adds that these judtgr@mnot bind him.
With regard to the objection that part of his coanpll is time-barred,
he states that he is not asking for payment oétimas which would be
due to him for 2005 and 2006 if his pension hachkedjusted in line
with the rate of inflation for 2004 and 2005, buiyothat his pension
for 2007 be paid “at a correct level”, in other @®itaking account of
inflation in 2004, 2005 and 2006. In his view, tAebunal is
competent to order the amendment of sub-paragraptodmake it
lawful”.

On the merits the complainant explains that while method
for annually adjusting pensions was indeed worked in close
collaboration with the Staff Association, it is th@oduct of a
compromise which it has accepted — pending a Tabyumdgment
whereby CERN might be required to make a furthésrefo improve
the Fund'’s actuarial balance — because the Asgmtpriorities have
been respected, namely a limit to the loss of p@ess’ purchasing
power (sub-paragraphs a) and b) of Annex C), thigoiag by the
CERN Council of its discretionary power when then&ushows a
funding ratio of more than 100 per cent (sub-paplgrc)) and the
restoration of pensions’ purchasing power (subgragh d)).
Nevertheless, such collaboration has never meanthle Association
would not support a pensioner who alleged unjustagament of the
Fund in order to challenge the partial adjustmériti® or her pension
to the cost of living. The Association, which wawaze that the
Fund is structurally undercapitalised, knew thdi-paragraph d) was
unlikely to be implemented in the near future; tisatvhy it postponed
the adoption of more precise, binding wording. Hesre the
complainant explains that, as far as he is condethe vague wording
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is unacceptable because he does not know when amd His
purchasing power will be restored once the PenBiond’'s funding
ratio exceeds 100 per cent. Like the Staff Assmiathe takes issue
with the attitude of CERN which, after decades edmanagement of
the Fund, has followed only some of the unanimeg®mmendations
of the Governing Board of the Pension Fund, assaltreof which
pensioners have had to shoulder a disproportistaee of the efforts
to restore the Fund’s actuarial balance.

Moreover, the complainant presses his pleas. Heaesletnat
CERN has managed the Fund “prudently”: the Fundfsrnicial
situation has always been structurally imbalanced@ERN has never
forestalled difficulties. The requisite adjustmeiitave always been
hard to obtain, partial and belated. Regarding ltheach of the
principle of tu patere legem quam ipse fegidtie claims that the
conditions for applying the guarantee of resoutt@#ge been met for
eight years. While he acknowledges that the impeegiording of sub-
paragraph d) has no bearing on the current perssihztion of
pensioners, he nevertheless claims the right toaddmin this
connection, that the adjustment method should cpmjih the above-
mentioned general legal principle.

E. In its surrejoinder CERN holds that the complaifsamngjoinder
contains no new argument which would persuadeatt&r its position.
On the merits it states that there is nothing ufdaim the fact that the
Council adopted the new method of adjusting pemsigithout being
able to increase contributions to the proposed Tdtis method, which
in the event of an actuarial imbalance of the Frewlilts in a pension
adjustment slightly lower than the rise in the aafsliving, is justified
by two legitimate underlying aims, namely
the protection of pensioners against a substaetiasion of their
purchasing power and the preservation of the Furdigy-term
financial stability. It does not entail any unjusirden on pensioners
since it limits their loss of purchasing power tenaximum of 8 per
cent.
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CONSIDERATIONS

1. Following an actuarial review of the CERN PensiamdF
in July 2004, which revealed a substantial detation in its
financial situation, the CERN Council decided onQ&cember 2004
not to increase pensions for the year 2005. Thissaa, which was
therefore tantamount to denying pensioners theatioft offset
which they could normally expect, was taken asaegtive measure,
pending the adoption of a package of measures dbilise and
improve the Fund’s financial situation. It was dbaged before the
Tribunal which, in Judgment 2615, held that it wasful.

2. By a decision of 15 December 2005 the CERN Council,
acting on a proposal of the Governing Board of Bension Fund,
adopted the said package of measures, but limitedncrease in the
contributions of the Organization and active staff.42 per cent and
0.21 per cent of basic salary, respectively, altifiothe Governing
Board had proposed much higher rates of increase.

3. Among the measures approved on that occasion, BRNC
Council adopted a new method for the annual adgstraf pensions,
to take account of the Pension Fund’s financialasibn assessed in
particular from the point of view of its fundingtia

According to this method, as long as the fundirpraf the Fund
was below 100 per cent, pensioners would be corapetsonly
partially for the inflation recorded in Geneva. Thdjustment factor
to be applied to the Geneva consumer price indextavle determined
in the light of the actuarial reviews conductedrgublree years so that,
on the basis of the parameters applying at the tifrtee adjustment,
the funding ratio would reach 100 per cent by thad e
of 2033. It was, however, stipulated that the cuwtad loss in
pensioners’ purchasing power as from 1 January 2808d not
exceed 8 per cent. It was also laid down that, wherPension Fund’s
funding ratio reached 100 per cent, the full rdtanfbation recorded in
Geneva would be reflected in pensions, and th#tisf funding ratio
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was substantially above 100 per cent the Councilldv@onsider a
mechanism to restore pensions’ purchasing power.

These new terms for adjusting pensions subsequgatlg rise to
a revision of the Pension Fund’s Rules, which wagraved by the
Council on 19 October 2006. The wording of Artitlel.15 of these
Rules, which concerns the annual adjustment of ipess was
therefore modified accordingly, while the above-tr@med method of
adjustment was set out in full in Annex C, to whitlis article now
refers.

4. The decision of 15 December 2005 also provided, that
pursuant to this new method, retired staff membewuld be

compensated for only 82.5 per cent of the inflatiate in 2006 and
2007.

5.  Applying these provisions, on 16 December 2005GERN
Council set the adjustment rate for pensions ir624@®.99 per cent.

This decision was likewise challenged before thiburral which,
in Judgment 2655, dismissed the complaints filediresy individual
decisions based on it.

6. On 15 December 2006 the Council decided, in accmela
with the method and the compensation rate of 82/5gent which
had been determined the previous year, to settheof adjustment for
pensions in 2007 at 1.16 per cent, since the iaflatecorded in
Geneva had been 1.4 per cent.

7. The complainant, who was employed by CERN from 11963
2004, has been drawing a retirement pension fre@nCitganization’s
Pension Fund since 1 September 2004.

Since he was of the opinion that the Council's siea of
15 December 2006 had thus unlawfully introduceadjustment rate
lower than that to which he was entitled, he caethdhe Fund in
order to challenge the amount of his pension f@728s shown in the
individual statement he had received for January.
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The complainant seeks the quashing of the decisic2i7 April
2007 by which the Chairman of the Governing Bodirdhe Pension
Fund rejected his appeal and authorised him t@ tieéecase directly to
the Tribunal.

8. In his written submissions the complainant, wha i®rmer
officer of the CERN Staff Association, does notéhithe fact that in
reality his complaint has been filed at the Stadbéciation’s initiative
and that part of its purpose is to defend the fattaeterests because
such an association cannot itself file a complaiith the Tribunal.
Nevertheless, in these proceedings he is actirggpersonal capacity
and the complaint is therefore not irreceivabléhia respect.

9. In support of his claims the complainant first este
two pleas based on very similar reasoning, hanhelythe very limited
rise in pensions resulting from the Council's degis of
17 December 2004, 16 December 2005 and 15 Dece?ilos was
caused by CERN's earlier failure to meet its olilyss to the Pension
Fund. He infers from this that these three decsiaere therefore
unlawful and that, by extension, the challengedviddal decision is
itself unlawful.

10. Relying primarily on a 1987 report of the CERN Rawi
Committee and on the triennial actuarial reviewd @5 and 2004, the
complainant first submits that the three decisiongjuestion “stem
from previous Council decisions not to take stepsrdstore the
Pension Fund’'s actuarial balance”. He refers intipdar to the
previous decisions not to “pay the sums due td-thed pursuant to the
resource guarantee and the increase in contrilgitiomvhich
constituted “a breach by CERN of its social duties”

11. Secondly, the complainant asserts that between 166
1975 the Organization flouted a rule set forth +iluts repeal in
1976 — in Article 40 (then in Article 39) of the gRdations of the Staff
Insurance Scheme, according to which “[i]f the meerest yield [on
the Scheme’s investments] does not reach 3% pémpeermannum, the
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Organization shall make up the difference”. He a@ms that by
not meeting this obligation the CERN Council vieldtthe principle of
tu patere legem quam ipse fecistvhich forbids an authority to
disregard the rules it has itself established.

12. Even though most of this line of argument is newpared
with that already dismissed by the Tribunal in Judgts 2615 and
2655, it must likewise be rejected.

13. The Tribunal's case law certainly allows any corpat
incidentally to challenge the lawfulness of a gahéecision forming
the legal basis of the individual decision whichdneshe is seeking to
have quashed (see Judgments 1000, 1451, 2129 40d @4indeed
the above-mentioned Judgments 2615 and 2655) handwfulness of
this general decision may be challenged on thergi®uhat it was
taken pursuant to another decision which was itsddwful (see for a
similar case Judgment 1265, under 22).

14. However, this mechanism whereby the unlawfulnessa of
decision entails that of a series of subsequerisides operates only
where the decisions in question are taken pursigaohe another, in
other words where the decision in the light of whibe second is
taken forms the legal basis thereof. In this regaris not sufficient
that the first decision influences the second, wwnethat there is a
causal link between them; the first decision muststitute the legal
foundation of the second. In addition, when a degiscomprises
several provisions, only one of which forms thealebasis of the
decision being challenged, any plea of unlawfulnebgch may be
entered against the first decision is naturall\eatffe solely against
that provision.

15. It must be observed that neither the Council denisof
17 December 2004 which provided for a zero adjustrh@ pensions
in 2005, nor that of 16 December 2005 which setrétte of pension
adjustment at 0.99 per cent for 2006, served asetimd basis of the
individual decision setting the amount of the coaimpnt’s pension for
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2007. Indeed, although this amount was obviouslierd@ned by
reference to its previous level, the Council's dexi of 15 December
2006 defining the rate of pension adjustment fd72hust be deemed
to have entirely replaced the decisions taken fewipus years (for
an analogous case of successive annual decisiojustiag the
salary scale of an international organisation, dedgment 1329
delivered in a case also concerning CERN). Theilplessnlawfulness
of homologous decisions taken in previous yearslavtherefore have
no bearing on the lawfulness of the impugned dewisi

16. Above all, neither the decision of 15 December 200&
those of 17 December 2004 and 16 December 2005eaeemed to
have been predicated on various “previous deciSiegsating with
CERN's alleged failure to honour its obligations.

The complainant contends that the deteriorationthizn Pension
Fund’s financial situation which was noted in 208ds substantially
caused by failures ascribable to the CERN Coundilch in the past
had not fulfilled its responsibilities to the Inance Scheme and which
had not provided the Scheme with the resources hwhite
Organization was obliged to grant it. However, etfetiis argument
were well founded, the various decisions embodyititese
shortcomings — assuming that they could be cleddgtified — would
by no means constitute the legal basis of the thlme-mentioned
Council decisions adopted since 2004. They woulcairse have
made those Council decisions necessary and hadisalcink with
them insofar as the purpose of the latter was tmedy their
consequences, but from a legal point of view thei€d decisions
were not predicated on them. Hence any unlawfuloédbe earlier
decisions would have no bearing on the lawfulnéskeothree Council
decisions, especially that of 15 December 2006 vfacms the legal
basis of the impugned decision.

In fact this finding is simply a matter of good senfor it is hard
to see how decisions designed to restore the RefRsind’s financial
situation could be criticised on the sole grountust they had been
made necessary by previous allegedly unlawful dwtés which
would be tantamount to rendering such restoraggally impossible.
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17. At the most it might be tempting to make an exaepivith
regard to the Council decision of 15 December 2@086,lawfulness
of which is challenged by the complainant on theugds that the
increase in the contributions of the Organizatiod ¢he active staff
which it introduced was lower than that proposedtty Governing
Board of the Pension Fund.

However, while the Council decision of 15 DecemB606 was
indeed based on that of 15 December 2005 inasmsicthea latter
defined a new method of pension adjustment ancc@epensation
for inflation at a rate of 82.5 per cent for 200&&007, it was not
based on the 2005 decision insofar as the latteredl the rates of
contributions received by the Pension Fund. ThbuFral notes in this
regard that the smaller rise in contributions thémat initially
contemplated was not reflected in any correspondadyction in
compensation for inflation. Consequently, the plesed on the
alleged unlawfulness of the decision of 15 Decen##i5 likewise
fails.

Furthermore, this setting of new rates of contitng was by no
means unlawful. This decision did not breach arpgliegble rule, and
bearing in mind CERN's tight budget, which the Calwas entitled
to take into consideration, in this case it carbetegarded as contrary
to the Organization’s obligations to the Pensiond-u

18. Pursuing his line of argument, the complainantlehges the
lawfulness of Annex C to the Rules of the Pensiond- which defines
the new method for the annual adjustment of pession

This challenge relates exclusively to sub-paragrdphof the
annex, which follows the provisions determining therms for
adjusting pensions when the Fund’s funding ratieés than 100 per
cent and when this equilibrium is achieved, andciwhays down that
“[iIf the funding ratio of the Fund is substantialabove 100%, the
Council shall consider a mechanism to restore pessipurchasing
power”. The complainant’s criticism of this prowsiis that it does not
establish a more precise threshold for putting thischanism into
operation or define the terms for calculating howestore purchasing

14
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power. He infers from this that this provision wtds the principle
identified by the Tribunal in Judgments 1265, 141@ 1821 that a
methodology for determining salary adjustments mmayawfully used
only if it permits stable, foreseeable and clearigerstood results.

19. However, on the one hand, it must be pointed oat the
Council decision of 15 December 2006 setting thewrhof pensions
for 2007 was not adopted pursuant to sub-paragdyptf Annex C
to the Rules of the Pension Fund. It was issuedthen basis of
sub-paragraphs a) and b) of this annex, which defire terms for
adjusting pensions in situations such as the ptese i.e. where the
funding rate of the Fund is less than 100 per cknis therefore
debatable whether the plea that sub-paragraphu)lasvful is of any
avail.

20. On the other hand, even if the method for adjugb@gsions
defined in Annex C were to be seen as a nexus séperable
provisions forming the legal basis of all the Cdlimcdecisions
determining the annual progression of pensionsyliith case such a
plea would be conceivable, it would neverthelesela be rejected.

The principle deriving from the above-mentionedeckasv that the
methodology adopted by an international organisatiodetermine its
staff members’ salary adjustments must result ablet foreseeable
and clearly understood results also applies toeregnt pensions. The
latter must be seen as deferred pay, and in acocedsvith the
principle established by the Tribunal in Judgmest that pensions are
subject to the same basic rules as pay, a methablishing the terms
of adjusting the pensions paid to the retireesnobrganisation is to be
considered as being governed by the same requitemen

In the present case, the method of adjusting pesgiefined in
the above-mentioned Annex C did satisfy these reménts. The
various provisions of this annex defining the terfos adjusting
pensions when the Fund's funding ratio is less th@d per cent and
when it reaches this threshold, which were quotsa/@, undeniably
make it possible to achieve stable, foreseeablechrailly understood
results. Moreover, the complainant expressly reisagnthis in his
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written submissions. Sub-paragraph d) concerniegntiiechanism to
restore purchasing power when the funding ratsulsstantially higher
than the actuarial balance was certainly draftedersaccinctly, but in
fact it is hard to see how it could have been otiss, bearing in mind
the great uncertainties surrounding the circum&sue which such a
restoration of the Pension Fund’s financial sitatmight occur and
the fact that this was in any case only a veryadistprospect.
Consequently, the Tribunal finds that, in the amnstances of the case,
the Organization cannot be criticised for not sfyéay in Annex C the
terms for applying the mechanism which is in ppheito be used in
such an event.

21. Apart from his claim for the quashing of the impadn
decision, which must therefore be dismissed, theptainant asks the
Tribunal to order the amendment of sub-paragrapbfdnnex C to
the Rules of the Pension Fund. Quite apart fronfdabethat this claim
is equally unfounded, it is at all events irrecbiea because the
Tribunal has no jurisdiction to make such ordemse($or example
Judgments 1963 and 2244).

22. It follows from the foregoing that the complaint stube
dismissed in its entirety.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 13 Novemb@08, Mr
Seydou Ba, President of the Tribunal, Mr Claude iRy Judge, and
Mr Patrick Frydman, Judge, sign below, as do I,h€dbe Comtet,
Registrar.

Delivered in public in Geneva on 4 February 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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