Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2791

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mrs E. H. agaithe European
Patent Organisation (EPO) on 22 February 2007 ancated on 16
March, the EPO’'s reply of 21 June and the Iletter of
12 September 2007 by which the complainant infortiedRegistrar
of the Tribunal that she did not wish to enterjaingler;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal,

Having examined the written submissions and decmbé¢do order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant is a Dutch national born in 1997e ®ined the
European Patent Office — the EPO'’s secretariat + December 1988
as an examiner. At the material time she held gletle

In August 2003 a vacancy notice for the post ofétpial Director,
Corporate Communications Manager, was publishedemunihe
reference EURO/3740 with a closing date of 15 Sepex 2003. The
appointment was to be made at grade A6 under aanéxble
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two-year contract. Approximately 100 candidates liagpfor the
position but the Principal Director of Personnehsidered that none of
them was suitable and therefore decided, afterngagdbnsulted the
staff representatives and the Vice-President oédarate-General 4,
to engage a recruitment consultant. A few monther fdne consultant
presented the Office with a list of ten candidateho were
then interviewed by the Principal Director of Pensel. The latter
preselected three of them and informed the Presidkthe Office
accordingly. One of the three preselected candidate S., who had
not submitted an application in response to vacatize EURO/3740,
was offered the post. On 3 August 2004 the Presilgned a contract
appointing Mr S. to the post with a terminationedaf 31 August
2007. Mr S. joined the Office on 13 September 2G0W his
appointment was published in the EPQGagette of 25 October 2004.

By a letter of 14 January 2005 the complainanthén capacity
as Deputy Chairperson of the Munich Staff Commjttesked
the President of the Office to cancel the appointm& Mr S. or
otherwise treat her letter as an internal appelaé &hallenged the
said appointment on the grounds that it had beedemaithout
a competition, in breach of Article 7(1) of the Bee Regulations
for Permanent Employees of the European Patentdffshe was
informed by a letter of 28 February 2005 that tmesklent had not
acceded to her request on the grounds that therebden a proper
recruitment procedure; the matter had thereforen bheterred to the
Internal Appeals Committee. On 28 November 2005cth@plainant
informed the Committee of her intention to lodgeomplaint with the
Tribunal if the EPO’s position was not submittedtbg end of January
2006. The EPO submitted its position to the Conasitton
30 January 2006.

In an opinion of 10 October 2006 a majority of thembers of the
Appeals Committee considered that the appeal wasvable insofar
as the complainant alleged that the rights of th#f sepresentatives
had been infringed in the procedure leading toajy@ointment of the
Principal Director, Corporate Communications
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Manager. The majority observed that, according ttiicke 7(1) of the
Service Regulations, principal directors are gdherappointed by
way of competition in accordance with the procediaid down in
Annex Il to the Service Regulations. Article 1 ohex Il provides
that for each recruitment procedure a Selectiorr@aahich normally
includes a member appointed by the Staff Committsegll be
convened. Since no Selection Board was appointet tha Staff
Committee was not formally involved in the recrugimbh procedure, the
Appeals Committee concluded that the Office had dooted
an arbitrary procedure and had thus infringed tt@nSultation rights”
of staff representatives. It also noted that thic®had acted in breach
of Article 4(2) of the Service Regulations, sinbe staff had not been
informed that the post of Principal Director wash#ofilled despite the
fact that the recruitment procedure initiated bycarecy notice
EURO/3740 had been terminated. The Appeals Consnitte
recommended by a majority that the contested aecibe set aside
and that the complainant’s costs be reimbursed.

By a letter of 8 December 2006, which is the impadydecision,
the Director of Personnel Management and Systenigiedlo the
complainant that the President of the Office hacid#sl to reject her
appeal as irreceivable in part and unfounded ineitsirety. The
President considered that the appeal was receivaiyeinsofar as it
concerned the rights of the Staff Committee andtedi out that in
exceptional circumstances, such as recruitment dstsprequiring
special qualifications, Article 7(1) of the ServiBgegulations allows
for the use of a procedure other than a competitifenwas also of the
view that the appointment of a Selection Board naisrequired for a
recruitment conducted under that exception. Thei@eat added that,
in accordance with Article 3(2) of the ConditionsEmployment for
Contract Staff, he may opt for a recruitment pracedlifferent from
that laid down in Article 7 of the Service Regutas when hiring a
person under a contract of less than three yedrs.President also
expressed the view that the obligation to convéieeSelection Board
applies only to the competition procedure and mogppointments
made on the basis of Article 7 of the Service Ratjnhs.
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B. The complainant submits that the members of th# Sammittee
have a “guardian function” and must be entitled dballenge
appointment decisions that are made in breachpiicagle rules.

She points to the fundamental principle that a governing

a specific subject mattetek specialis) is not overridden by a law
which only governs general mattetsx(generalis). In her view, the
Conditions of Employment for Contract Staff do rayply to the
recruitment of principal directors since specifides, in particular
Article 1(5) and Part 2(b) of the Codex, deal vitikir recruitment and
terms of employment; thus a specimen contract fimcypal directors
can be found in Part 2(b) of the Codex.

According to the complainant, the decision to appbir S. on the
basis of a contract of less than three years veagefl. Indeed, Article
1(2) of the above-mentioned specimen contract Istipsi that a
principal director shall be granted a five-year tcact. She also
submits that the Office acted in breach of Arti¢l@) of the Service
Regulations, according to which recruitment shathayally be made
by way of competition. Exceptions may be grantetl dnly for the
recruitment of senior employees and to posts wingzfuire special
qualifications. She submits that the Office had vadid reason to
depart from the general recruitment procedure. dddeprincipal
directors are not deemed to be senior employeesrding to
Article 11 of the European Patent Convention, amel Office had
not shown that the post required special qualificest She points out
that it was her understanding that the post of manan the
communications sector had been filled by way obmpetition in the
past.

She submits that the combined effect of Articlefthe Service
Regulations and Article 1 of Annex Il to the Sees/Regulations is that
a Selection Board shall be convened for each congretind that the
Staff Committee has the right and the duty to appoine of its
members. Since the Office wrongfully decided nofiltahe disputed
post by way of competition, no Selection Board wasvened and the
Staff Committee was deprived of its right to pap@te in the
recruitment procedure.
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In addition, the complainant argues that the Officgated Article
4(2) of the Service Regulations in deciding notrésadvertise the
vacant post. Indeed, staff members were not infdrofethe Office’s
decision to “restart” the recruitment procedurealsiking a recruitment
consultant to find suitable candidates. She poous that in the
original vacancy notice the post was offered aexandable two-year
contract whereas Mr S. was appointed under a airgsaceeding two
years. The procedure Ileading to the appointment
Mr S. was consequently different from the origioale and was not
transparent.

The complainant asks the Tribunal to set aside ittgugned
decision, to quash retroactively the decision tgpoamt Mr S. as
Principal Director, Corporate Communications Mamagad to order
the payment of moral and punitive damages. Sheaalk® the Tribunal
to order the EPO to initiate an open competitioncpdure for the
disputed post and to pay her reasonable compendatiche time and
effort spent in preparing her case.

C. In its reply the EPO submits that the complainirrieceivable in
part. It contends that the Tribunal is not competenorder that a
vacancy be filled by way of a competition; the Tial may only rule
on whether the Office correctly applied the reengiht procedure.

The Organisation stresses that, at the materiad,tim specific
procedure had been adopted concerning the appaihtofigorincipal
directors. The general rules on recruitment off sipplied, including
Article 7 of the Service Regulations, which prowdeahat in
exceptional cases a procedure other than that wipedbtion may
be adopted for posts requiring special qualifigagioln its view, the
post of Principal Director, Corporate CommunicasioManager,
required special qualifications because the salezdedidate would be
the press spokesperson for the EPO, and wouldhaws to work in
close cooperation with the President. The Offices vsansequently
justified in departing from the general recruitmprcedure set out in
Annex Il to the Service Regulations. The EPO adidd & different
recruitment procedure was used for the first timehie present case,
which shows how “special” the disputed post was.

of
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The defendant asserts that the recruitment proeeduas
conducted in conformity with the applicable prowiss. It explains that
it is a constant practice in the Office not to ilweothe Selection Board
in the recruitment of short-term staff members. WAfiegard to the
duration of the Principal Director’s contract, iitdicates that Article
1(2) of the specimen contract provided in Part 2flihe Codex allows
for some flexibility as it is merely a model cortra

Lastly, the EPO contends that the complainant’arciar costs
should be dismissed since she has produced noneedd the costs
actually incurred. It points out that part of th@mplainant's working
time was devoted to staff representation dutieshas was Deputy
Chairperson of the Munich Staff Committee.

At the Tribunal's request, the Organisation invithtt S. to
comment on the complaint. It attaches to its replgtter from Mr S.
indicating that he was not aware of any irreguksiin the recruitment
procedure and that he performed his duties well.

CONSIDERATIONS

1. The complainant filed this complaint against thpaptment
of Mr S. as Principal Director, Corporate Commutias Manager, in
her representative capacity as Deputy ChairperftimoViunich Staff
Committee.

2. As to the issue of whether the complainant hesus
standi to bring a complaint, the Tribunal has consistertield
that individual members of the Staff Committee muste the power
to file suit as representatives of that body. Thaonale is that if
the Staff Committee is not able to file suit, thdyoway to preserve
common rights and interests of staff is to allowiwdual officials to
act as representatives. This case law is also stensiwith Article 34
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of the Service Regulations, which states that etbctstaff
representatives have a duty to “represent theeésterof the staff”
(see Judgments 1147, 1269, under 13, 1315, und38, and 2562,
under 10).

3. Before turning to the specific issues raised is firoceeding,
a brief account of the background to the implententeof fixed-term
appointments for principal directors is useful. Nevember 2001 the
President of the Office proposed in document CAY68hat the terms
of employment for principal directors be amendedptrmit their
appointment under fixed-term contracts. Part 1 ladt tdocument,
prepared at the time for consideration by the Adsivative Council,
explains that principal directors “perform senioteeutive roles in
close co-operation with the President or a Vicesidient and should,
for this reason, be employed on terms that allogvRhesident to fill
these budget posts in accordance with the changsegls of Office
management”. It provides that to establish the lldgeis for such
recruitment on contract, in addition to amendindidde 1(5) of the
Service Regulations, “the adoption of an implemantregulation
laying down the specific terms of employment appudyito these
staff members (specimen contract)” is also requilteftirther explains
that the “appointment procedure laid down in Annéx/Service
Regulations] (competition) will apply as before”.

4. By decision CA/D 10/01 of 13 December 2001 the
Administrative Council adopted the above propoéalicle 1 of that
decision amends Article 1(5) of the Service Regutet to make
the Regulations applicable to principal directargplyed on contract
to the extent that there is express provision e #ffect in the
employment contract. Article 2 of the decision pdes that “Principal
Directors shall be recruited on the basis of thiboiong specimen
contract”. The contract, entitled “Specimen Cortr@oncerning the
Appointment and Terms of Employment of Principate@tors”, is set
out in its entirety.
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5. The Office grounded its decision to reject the abpan
the basis of the exception in Article 7(1) of thenfice Regulations.
That provision provided that recruitment shall gefig be by way
of competition in accordance with the procedurentbin Annex II. It
also permitted a procedure other than a competifiiorexceptional
cases for recruitment to posts which require speapialifications”.
However, in the present case, the Office did netiifly the special
qualifications that necessitated an alternativeuignent procedure.

6. Before dealing with the applicability of Article 7Y of the
Service Regulations, the Tribunal notes that irseheircumstances it
was incumbent on the Administration to identify calhe specific
special qualifications required for the post. Withthis information, a
potential complainant has no basis upon which sesswhether there
are grounds for a complaint flowing from the retanon this
provision. Additionally, on a review of the decisjahe Tribunal only
has an after-the-fact justification for the deaisio

7. Inits reply the EPO justifies its reliance on #meeption in
Article 7(1) of the Service Regulations by arguihgt “[ijn view of
the special qualifications required for the posstaike, i.e. to be the
Head of Communication and the EPO press spokesnegessitating
close co-operation with the President [...] it wagitienate to adopt a
recruitment procedure other than that providediricAnnex Il to the
Service Regulations, all the more so when it becalear that none of
the candidates who applied after publication of&eancy in line with
Article 4(2) [Service Regulations] was suitable”.

8. The Tribunal observes that the seniority of theitjmys and
the close working relationship are simply descviptof the position
and do not identify the special qualifications regd for the post.
The Tribunal also observes that the seniority @& position and
the close working relationship with the Presiderntron the stated
rationale in Part 1 of document CA/68/01 for theplementation
of fixed-term contracts for principal directors. daeding to Part 1 of
document CA/68/01, it was contemplated that theqgipal directors
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would be recruited by way of competition under Axrke This does
not mean that there could not have been recourfigetexception in
Article 7(1) of the Service Regulations for thertgétment of principal
directors. However, where there was reliance onekeeption, the
Organisation bore the onus of demonstrating that gbst required
special qualifications. In the present case, th® BRs not done so.

9. Relying on the absence of a recruitment procedar¢hé
specimen contract, the Office also found furthestification in
Article 3(2) of the Conditions of Employment for &cact Staff
for the use of an alternative recruitment proceddree Tribunal
rejects this reasoning. First, employment contractside the terms
and conditions of employment. Not only is it unresaey, but one
would not expect to find recruitment procedure infation in an
employment contract. Second, the Conditions of Bympent for
Contract Staff was introduced in 1992 to add cattstaff to the
existing categories of permanent employees and lianyxi staff.
Subsequently, a decision was taken in 2001 to pehmiappointment
of principal directors on fixed-term contracts. tAe same time, rather
than adopting the existing Conditions of Employmémt Contract
Staff, the EPO opted to establish specific termd aonditions of
employment for these senior positions. For thisoeathe Tribunal
finds that the provisions of the Conditions of Eayphent for Contract
Staff do not apply to principal directors. In pautiar, the recruitment
provisions in Article 3 have no application to thecruitment of
principal directors.

10. The remaining issue is whether the EPO violated
Article 4(2) of the Service Regulations. Article2tequires that staff
be informed of each vacant post when the appoiratutgority decides
that the post is to be filled. The complainant sitbnthat the
recruitment procedure initiated by vacancy notidéRB/3740 was
terminated when the Principal Director of Persondetided that
none of the applicants was a suitable match for gosition. The
complainant argues that the engagement of a re@nit consultant
started a new recruitment process and the failutkeoEPO to inform
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the staff of the new recruitment process consstudeviolation of
Article 4(2) of the Service Regulations.

11. The EPO did not respond directly to this argumkstead, it
attempted to justify further its recourse to aremative recruitment
procedure on the basis that the Article 4(2) pre¢esl failed to yield
any suitable candidates.

12. To the extent that it is an attempt to respond he t
complainant’s Article 4(2) argument, the Tribunalds that the EPO’s
submission is fundamentally flawed as it is pregiis®n
the assumption that the adoption of an alternatigeruitment
process under Article 7(1) of the Service Regutetidoes not require
compliance with Article 4(2). In addition to proung institutional
transparency, Article 4(2) is the regulatory redtign and safeguard
of a staff member’s right to a fair opportunitygobmit a candidature
for a vacant post. It is a right that exists sefgaeand apart from the
recruitment procedures. The Tribunal also obsetlias there are no
regulations limiting the applicability of Article (2) to only those
recruitments by way of competition.

13. On the facts of the present case, the Tribunakfthdt at the
time the recruitment consultant was engaged aidadisd been taken
to abandon the initial recruitment procedure andew recruitment
procedure had been adopted. Without deciding whetmew vacancy
notice was required in these circumstances, atrammuim the staff
should have been informed that the recruitment
had been assigned to a recruitment consultant aadided with
information regarding the application process. Taikure to do so
constitutes a violation of Article 4(2) of the Siess Regulations.
Lastly, the Tribunal notes that the contract thaswltimately entered
into was for a longer duration than initially adveed. This is a
material change that may well have influenced df steember’s
decision to apply or not apply for the post. Acaoglly, the staff
should also have been informed of this change.

10
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14. For these reasons, the Tribunal concludes thatdhglaint
must be allowed. In terms of relief, the complainasks that the
President’s decision of 8 December 2006 be seeasidt the decision
to appoint Mr S. be set aside retroactively; andt tthe EPO be
directed to start a regulatory procedure by opempatition for the
disputed post. She seeks moral and punitive damaggseasonable
compensation for her time and effort.

15. The Tribunal will set aside the President’'s decisiof
8 December 2006. As the effect of the decisiorpmomt Mr S. is now
spent, there is no appointment to set aside. Wéigpeact to the
complainant’s claim that the EPO be directed tat staregulatory
procedure by open competition for the post of Rpac Director,
Corporate Communications Manager, it is rejectathbse it is beyond
the Tribunal’'s power to make such an order.

16. On the claim for moral and punitive damages, the
complainant takes the position that the EPO’s condi@monstrates
contempt and a lack of respect for the regulatoeogedures. She also
contends that the EPO’s disregard for the rules thedsignificant
delays in the internal appeal process illustraleck of adequate legal
protection for the staff. The Tribunal finds thaetEPO’s conduct in
this case falls short of the level of egregiousmessiired to justify an
award of punitive damages.

17. However, as a representative of the Staff Committee
complainant is entitled to moral damages for thelations of the
Service Regulations. As well, the unexplained aradinate delay in
the processing of the internal appeal that hasctfedy denied the
complainant one aspect of the relief to which sheuld have
otherwise been entitled, namely, the quashing ef d@ppointment
decision, warrants an award for moral damages ah liead. The
Tribunal assesses the moral damages at 1,000 euros.

18. The Tribunal also awards the complainant costs tifos
proceeding and the internal appeal in the amoufh{QG8f0 euros.

11
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DECISION

For the above reasons,
1. The President’s decision of 8 December 2006 iasde.

2. The EPO shall pay moral damages to the complailaania
representative of the Munich Staff Committee inamount of
1,000 euros.

3. It shall also pay her 1,000 euros in costs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 30 Octdti#8, Mr Seydou
Ba, President of the Tribunal, Ms Mary G. Gaudrdite-President,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.
Seydou Ba
Mary G. Gaudron

Dolores M. Hansen
Catherine Comtet
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