Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2788

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr R. P. agaitise Pan
American Health Organization (PAHO) on 12 May 2@®id corrected
on 19 June, PAHO'’s reply of 4 October, the compglaifs rejoinder
dated 20 October 2007 together with the addendweretin dated 4
February 2008 and the Organization’'s surrejoindef o
27 March 2008;

Considering Articles Il, paragraph 5, and VIl oétBtatute of the
Tribunal;

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. The complainant, a former official of PAHO, is aitéd States
national born in 1949. He joined the Organizationlé February 2006
under a two-year contract as Chief of the Acco@psrations Unit at
level P.4. His appointment was subject to a probatly period of one
year. In April 2006 the complainant and his firstél supervisor, the
Manager of the Department of Financial Managemeudt Reporting,
signed the Performance Planning and Evaluation
Form establishing the former’'s work objectives tbe period from
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May 2006 to April 2007. From June to September 2006
complainant’s supervisor also assumed the dutiégtifig Director of
Administration.

As part of the complainant’s performance evaluateomid-year
Performance Planning and Evaluation Fonas completed by his
first-level supervisor in November 2006. The wolljeztives as set
out therein were not identical to those that hadnbestablished in
April 2006. Accordingly, it was noted in the format they had been
modified. In her assessment the complainant’'s sigmr indicated
that four objectives had been fully met, nine hagkrb met only
partially and another four had not been met at3flle pointed out a
number of areas in which she considered that theponant had not
performed at the expected level and noted thataheirements of his
position demanded a significantly greater persamablvement and
effort on his part. She stated that his performawihin the next
few months would determine whether his appointmewnuld be
confirmed. The complainant signed the form in Delsem?2006.
Expressing his disagreement with his supervisossessment, he
indicated that during her tenure as Acting DireabrAdministration
she had not provided him with adequate guidancesapdrvision.

On 8 January 2007 the complainant’s supervisor oeteqh
the year-end Performance Planning and EvaluationmFadShe
indicated that the complainant had met three waikatives fully and
17 patrtially, but that he had failed to meet niReferring to specific
examples, which in her view demonstrated that kiSopmance had
fallen short of expectations, she observed thatfdiisire to meet
some very critical objectives would have had repssions for the
Organization’s finances, had she not personallerugned. She
considered that the complainant lacked the leagterahd abilities
necessary to fulfil the responsibilities of the €hof the Accounts
Operations Unit, and therefore recommended agtiastonfirmation
of his appointment. The first-level supervisor's akation and
recommendation were approved by the complainargtorgd-level
supervisor, the Director of Administration, on l12andary 2007.
The complainant signed the year-end Performancenilg and
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Evaluation Form on 16 January 2007, stating hiagtesement with the
evaluation.

By letter of 29 January 2007 the Manager of the dbepent of
Human Resources Management informed him that thairidtration
supported his supervisors’ conclusion that he haidb®en able to
perform the functions of his position successfullg. was thus advised
that his appointment would not be confirmed and ths last day of
service would be 28 February 2007.

The complainant appealed that decision to the Rireaf PAHO
on 10 February. By letter of 2 March 2007 the Diveceplied that she
had decided to maintain it. That is the impugnecigien.

B. The complainant submits that his first-level supew did not
provide him with adequate guidance and supervisidhe exercise of
his functions during the three-and-a-half monthe stas Acting
Director of Administration. He also submits that did not receive a
fair evaluation because PAHO failed to comply witls rules
governing performance evaluation. He contends tthet work
objectives that had been agreed upon between Hinasel his
supervisor in April 2006 were subsequently moditigcthe latter, and
thus his performance was assessed on the basisrkfaljectives to
which he had not consented and of which he onlatnecaware in the
course of his mid-year evaluation. Lastly, he drattention to the fact
that his supervisor did not submit his mid-yearfgrenance review by
mid-August 2006 i.e. within six months of his tadiop his duties, as
required by the rules governing performance evealnabut rather in
October and November of that year. As a resulgriees, he was not
given sufficient time to remedy any perceived deficies.

He asks the Tribunal to quash the impugned decision to
order that he be reinstated in the position of Chiethe Accounts
Operations Unit. He also asks that his probationektended by
three-and-a-half months, a period equal to thatindumhich his
supervisor assumed the duties of Acting DirectoAdfinistration.
He seeks 500,000 United States dollars in compernysatamages
and 1 million dollars in punitive damages for theleliberate
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mis-application” of PAHO's rules and for the damagmised by his
first-level supervisor to his professional repwatas a certified public
accountant. He requests the payment of the wagesatim from

March 2007 and “until the case is settled”.

C. In its reply the Organization submits that the Diog's decision
not to confirm the complainant’'s appointment wagrapriate and
reasonable. It recalls that, in accordance withTihleunal’s case law,
it must be allowed the widest measure of discretiondeciding
whether to confirm the appointment of a probationer

PAHO contends that the impugned decision was exellysbased
on the complainant’'s unsatisfactory performance @amglitability for
the position of Chief of the Accounts OperationstlJand was thus in
line with Staff Rule 1060, which provides that gapaintment shall not
be confirmed if the staff member’'s performance onduct is not
satisfactory during the probationary period. Itweg that, as reflected
in his year-end Performance Planning and Evaluakonm, the
complainant had a superficial understanding of ifseies under his
responsibility and lacked the initiative and leathip necessary for
fulfilling the functions of his position.

The Organization asserts that it fully compliedhwitis rules and
procedures. In its opinion, there was no delayhie tomplainant’s
mid-year evaluation, given that the Staff Rules &tafff Regulations
do not provide that such evaluation must be perornexactly
six months into the staff member’'s term of emplogiméut at such
intervals as the work situation or the staff mershgrerformance
requires. Moreover, the complainant was receivienstant and
detailed feedback on his performance throughoutphidbation and
hence may not argue that he was not given adequatging or the
opportunity to improve. PAHO submits that the coanphnt's
supervisor did not modify the established work otijes, but merely
broke them down into sub-points so that it would dear to the
complainant in which specific areas he needed tprome. The
Organization rejects as unsubstantiated the congiés allegation
that he received inadequate guidance and superyisiophasising that
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his supervisor advised and encouraged him on dawetpasis even
during her tenure as Acting Director of Adminisioat

D. In his rejoinder the complainant contests that dieeision not
to confirm his appointment was appropriate or reabte. He
reiterates that he was not offered proper guidamtiee exercise of his
duties and denounces what he considers as PAH@mpatt to rely
on its discretionary authority to cover up the aogeof adequate
supervision. He submits that the decision was basedhearsay
evidence of unsatisfactory performance, which, i tview,
demonstrates lack of good faith on the part of @hganization. He
claims additional relief for the “financial and tdamage” he sustained
as a result of the Organization's failure to previdim with the
information he needed in order to file his Unitedt&s tax returns for
2007.

E. Inits surrejoinder the Organization submits tiet complainant’s
claim for additional relief should be dismissed failure to exhaust
the internal means of redress and for want of mgiiten that the
relevant tax information was mailed to the com@ainin early 2008.
It otherwise maintains its position in full.

CONSIDERATIONS

1. The complainant impugns the decision of 2 March7269
which the Director of PAHO maintained an earlieciden of the
Department of Human Resources Management not tdirmorhis
appointment and to separate him from service atdhd of his
probationary period on 28 February 2007. Beforenihg to the
complainant’s allegations, it is useful to reiteratertain principles
governing probation that are of particular releeatathe present case.
Its purpose is to provide an organisation with ppartunity to assess
an individual's suitability for a position. In theourse of making this
assessment, an organisation must establish clgactiols against
which performance will be assessed, provide theessary guidance
for the performance of the duties, identify in endly fashion the
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unsatisfactory aspects of the performance so #raedial steps may
be taken, and give a specific warning that theinaetl employment is
in jeopardy (see Judgment 2529, under 15).

2. In the present case, the complainant alleges a eumb
flaws in relation to his probation. First, he sutsnthat his first-level
supervisor did not provide him with adequate guigaand supervision
during his probationary period. According to thenpdainant, this was
particularly evident during the time his supervisad the additional
responsibilities of Acting Director of Administrati.

3. The extensive documentation provided by the Orgdiuia
refutes this assertion. After the work objectivas bbeen established in
April 2006, the complainant’s supervisor met witimhweekly to
review his work progress and to discuss the aw#viof the Accounts
Operations Unit. In addition, the documents reflezttensive
communication by e-mail. These weekly meetings asmdhail
exchanges continued throughout the time during kvhithe
complainant’s supervisor had additional resporitigsl.

4. The documents also detail numerous concerns regatie
complainant’s performance starting in April 2006he§e concerns
included: a failure on the part of the complainamtassume key
responsibilities of the post; his inability to areswechnical officers’
guestions; his inability to conduct research in @rganization’s main
accounting software; his failure to identify sigo#nt errors in
financial reports; his failure to acquire an untimding of the
accounting for three of PAHO’s procurement fundsmerous errors
in his own travel report; and a failure to demaosi®r initiative
concerning accounting issues. In addition to makhey complainant
aware of the problems as they arose, the documsmisv that
throughout the relevant time his supervisor prodidém with more
than adequate guidance and supervision.

5. Second, the complainant submits that his supervisor
substantially altered the work objectives initiadlgreed upon in April
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2006 without advising him of the changes. It islvestablished that an
organisation must inform a probationer of the ciat¢hat will be used
to evaluate performance. In the present case, thganation contends
that the work objectives were not changed. Instéastates that the
inclusion of the sub-points was simply an elaboradf the established
work objectives to provide additional guidancehe tomplainant. The
defendant also points out that an elaboration efwlork objectives
should not be necessary for a certified public antant and a person
with the complainant’s education and experienceesponding to this
argument, the complainant did not identify specifigjectives that
were new nor did he refute the contention that esque with his
education and experience would have known thastifiepoints were
elaborations of the main work objectives. In theseumstances, the
Tribunal accepts the Organization’s argument.

6. Lastly, the complainant submits that he was prepmli
by the lateness of his mid-year evaluation in thatwas not given
sufficient time to remedy the deficiencies percdivén his
performance. It should be noted that in making tpiea the
complainant does not rely on a breach of the SRafies and Staff
Regulations.

7. The Tribunal observes that, starting as early asl 2006,
the complainant was made aware of the numerousieedies in his
performance and was given extensive guidance regardhe
Organization’s expectations. In early September6280 a weekly
meeting his first-level supervisor specifically &bd him that the post
of Chief of the Accounts Operations Unit might bet“a good fit” for
his skills and competencies. In mid-October, shairagaised her
concerns regarding his skills and competenciesther post. The
complainant responded with an emotional outburstl aid not
acknowledge his deficiencies. She reassured himh sha would
continue to work with him to determine what was tbé&w the
Organization. In early November his supervisor ageaised her
concerns with the complainant. At this time, heigated that he was
being considered for another post and enquiredtabeustatus of an



Judgment No. 2788

assignment grant he had received from the Orgaoizathould he
leave. He later advised that he had not been seléat the post.

8. On 13 December 2006 the complainant’s superviseisad
him that his skills and competencies did not malhdse of the post of
Chief of the Accounts Operations Unit and suggeshed he might
wish to consider other employment options. He redpd that he
wanted to stay with the Organization and that, ef did, he could
facilitate a multimillion United States dollar cabution to the
Organization. He also expressed his interest inha&ngost within the
Organization. His supervisor informed him that dukd be difficult to
recommend him for that post, to which the complainmaplied that, if
she did make the recommendation, he would maketsatéhere were
no audit findings against the Department of Finangianagement and
Reporting. His supervisor advised him that his sstjgns were
inappropriate.

9. The Tribunal finds that from at least April 2006eth
complainant was told about the deficiencies in gesformance and
was given adequate guidance and ample opportunitggrove. It was
his own inability to recognise his deficienciesttleal the Organization
not to confirm his appointment.

10. In his rejoinder the complainant raised for thestfitime a
claim that the Organization had caused him findritgam due to its
failure to provide him with certain tax informatiam a timely basis,
for which he seeks compensation. As the complaidahnot pursue
this matter through the internal appeal process,jiteceivable.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 7 Noven@¥8, Ms Mary
G. Gaudron, Vice-President of the Tribunal, Mr AtjusGordillo,
Judge, and Ms Dolores M. Hansen, Judge, sign bebdsvdo I,
Catherine Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.

Mary G. Gaudron
Agustin Gordillo
Dolores M. Hansen
Catherine Comtet



