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106th Session Judgment No. 2778

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr G.J. B., M&. D.,
Mr M. G. and Ms S. M. A. against the European Oizgtion for
Nuclear Research (CERN) on 20 August 2007 and caeon
23 November 2007, the Organization’s replies oiMidrch 2008, the
complainants’ rejoinder of 18 June and CERN's gaimder of
16 October 2008;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,
Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Every five years CERN carries out a general revigiwvthe
financial and social conditions applicable to themmbers of its
personnel with a view to ensuring that these camust remain
competitive. The principles and procedures governire five-yearly
reviews are set forth in Annex Al to the Staff Rulét least six
months before the start of a review the CouncilC&fRN decides
which financial and social conditions will be coedr by the
review and draws up a list of employers from whielevant data is to
be collected for the purpose of comparing their difbons of
employment with those offered by CERN. The datas tbollected is
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analysed in the light of the Organization’s own uiegments, after
which the Council, using these data and analysea gside, may
decide to adjust remuneration and, where apprepraher financial
conditions of the Organization.

During the five-yearly review conducted in 2005dfncial and
social data were gathered from the chosen comparated several
study groups were set up, one of which was instu¢d write the
Report on Staff Recruitment and Retention. Thisorepndicated
inter alia that CERN’s main recruitment pool waglustry. The
Management then presented the findings of a cortiparaurvey of
salaries in tabular form. The Standing Concertattmmmitteé and
the Tripartite Employment Conditions Forimsubsequently held
several meetings. After these discussions the Mamagt submitted
its proposals to the Finance Committee and the €btar a decision.
With regard to the scale of basic salaries it abgrgid that, “in view of
the Organization’s generally positive situation ce®ming staff
recruitment and retention” and the fact that thexald be greater
scope for merit-based advancement under the neensghit was
unnecessary to raise the salary scale at the begih career paths.
On the other hand, to take account of the salamppeoisons, it
proposed increases at the top of most career pakiish were subject
to merit-based advancement on a selective basisthigo end, it
suggested the addition of “increments” to “ExcepsibAdvancement
Zones”, which would become “Exceptional Career Bgiens”. With
regard to career structure and the advancementmschdhe
Management proposed to change the value of theahpeuiodic step
in order to allow for more merit awards. In additim these measures,
the Management proposed inter alia to increasdaimidy and child
allowances, to introduce an infant allowance, ta@réase paid

" The Standing Concertation Committee is a statutoogy in which the
Management and Staff Association of CERN try tochea common position on
general matters concerning the personnel.

™ The Tripartite Employment Conditions Forum is aivisory body of the
Council of CERN, which comprises representativethefMember States, the CERN
Management and the Staff Association and is resiplengor examining matters
relating to remuneration and employment condit@anSERN.
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maternity leave for single parents and to providiemated number
of creche places. The Council approved all the gsafs on
19 October 2006. The Staff Rules and Regulationee veanended
accordingly and a revised version of these textsclhvcame into force
on 1 January 2007, was approved by the Councisateission on 14
and 15 December 2006.

The complainants are members of CERN personnekadali has a
different career path. They are current or formemhbers of the Staff
Association who took part in the five-yearly revieanducted in 2005.
They received their payslip for January 2007 in esmail of
23 January 2007. On 23 March 2007 they each lodgedhternal
appeal with the Director-General in which they tvaded the decision
to pay them the amount shown on their payslip, Whaccording to
them, was considerably lower than the amount tockwhihey were
legally entitled. They argued in particular thag flegal basis for that
decision, namely the Council’s decision of 19 OetoP006, was itself
unlawful. In their opinion the Council had approveedproposed O per
cent increase in the level of salaries concealed
by completely extraneous components” whereas, di#pgron career
path, the corresponding salaries in the referereeos — Swiss
industry — were 10 to 40 per cent higher. They estpd authorisation
to bring their claim directly before the Tribun@his authorisation was
granted by the Director-General in a letter of 2ayM2007, which
constitutes the impugned decision. The complainexpain that they
are also incidentally challenging the Council’'sidien of 19 October
2006.

B. The complainants contend, firstly, that CERN breachhe
general legal principles identified by the Tribumalgarding salary
adjustments. In this connection they denounce la dddransparency.
Referring to the Tribunal’s case law, in particuladgment 1821, they
criticise the methodology underlying the five-ygankview conducted
in 2005, arguing inter alia that the way in whichatal
were combined and used was unclear. They deplaefatbt that
no overall figure was quoted to illustrate the disfy between salary
levels at CERN and at reference employers, althoiigtvorked
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out at 20 per cent on average. Since, notwithstanitiis disparity, the
Organization did not give its personnel a pay ribe, complainants
consider that the data and analyses were not wsed ‘guide”. They
allege that CERN simply wished to achieve savingst Judgment
1821 establishes that the mere desire to save mandlye staff's
expense is not a valid reason for departing fronthodology.
According to the methodology adopted in this cdke, five-yearly
review had to cover remuneration; whilst it coulsbaencompass other
spheres, this was merely optional. The calculatioiese distorted
because data on the advancement system and cémgsure were
included in those related to remuneration, yetegh®es categories of
figures relate to different reference employers.

Secondly, the complainants submit that blatantly ongr
conclusions were drawn from the facts. They contéhat the
Management, in considering that it was unnecedsargise the salary
scale at the beginning of career paths, failed @¢oognise the
difficulties of recruiting and retaining staff ahokt sight of the prime
objective of the five-yearly review, which is to seme financial
conditions allowing CERN to recruit and retain pers of the highest
competence and integrity and who are physically Mioreover, the
personnel was duped because the inclusion of detiaccadvancement
system and career structure in that relating touraration was
presented to it as a beneficial measure, whereandtv advancement
system considerably increases the discretionayreatf advancement
and reduces the chances of promotion.

Lastly, citing the Tribunal’s case law, the compéaits assert that
CERN breached the general legal principles conogrttie reciprocal
duty of fairness and mutual trust.

The complainants ask the Tribunal to quash thestsw of
23 May 2007 and to draw all legal consequences franquashing, in
other words to cancel the salary scale resultimgnfthe last five-
yearly review and to refer the case back to thea@mation for it to
adopt a new decision based on a new lawful scdley &lso claim
costs.
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C. Inits replies CERN first comments that the compukawere filed
under the aegis of the Staff Association and foart pf the latter's
“legal defence strategy” against the Administratittrsubmits that the
complainants’ tardy criticism of its methodologyllsanto question the
good faith of the Staff Association which, throughdhe review
process, disputed not the methodology as suctthbutay in which it
was applied.

The Organization asserts that the disputed decisiamonsonant
with the Staff Rules and Regulations, in particulze provisions of
Annex Al containing the rules governing the fivexshe review, the
purpose of which is to preserve the Organizatiabiity to recruit and
retain highly qualified staff from all the Membetags, not to protect
the purchasing power secured by the remuneratiopayts to its
officials. It explains that, since CERN’s main negtment pool was
industry, any analysis of the findings of the saleomparison had to
focus on the salary levels obtaining in that seaspecially in Swiss
industry, which offers the highest salaries. Anng% does not,
however, provide for any automatic translation tidse findings into
CERN's salary scale.

In response to the complainants’ first plea the aDization
contends that the Council established a clear areséeable method
for using the data that were gathered. As for theged lack of
transparency, it points out that tables showingtaitbd comparison of
CERN salaries with the most competitive salariesSwiss industry
were supplied and it explains why the results af ttomparative
survey could not be expressed by means of an ¢Vignale. If CERN
had intended to use the five-yearly review to aghisavings, the
Council would not have decided to review numerotigfinancial
and social conditions in addition to salary levétsthis connection it
adds that the facts of the case that led to Judgh821 are different to
those of the instant case. Moreover, it consideas it was perfectly
logical to take Swiss industry as a comparatos#édary levels, as well
as for advancement and career structure, since ogpgs’ total
earnings throughout their working life depend othhiheir salary and
their advancement. The Organization states thatingaseen the
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results of the salary survey, the Council correlateem with the
Management’s analysis of the data on staff receiitnand retention.
As the Organization’s situation in that respect watisfactory on the
whole, it concluded that a general raising of tbales was unjustified
and it decided to address the specific problemstiitked in the Report
on Staff Recruitment and Retention by improving @ganization’s
competitiveness through targeted measures impadinegtly on the
level of salaries and supplemented by a wide rafgecial measures,
all of which had greatly enhanced CERN'’s attractess as an
employer. Thus, the data and analyses had in &gt bsed as a guide.

The Organization replies to the second plea byingtahat its
assessment of the situation with regard to staffuiement and
retention was correct. Although the report on thatter recorded
the fact that CERN was experiencing difficultiesrétruiting some
categories of staff, it did not indicate that theahcial conditions
were generally inadequate. The steps taken by CERWiich never
lost sight of the purpose of the five-yearly reviewwere a fitting
response to the difficulties noted and did not tiarte arbitrary
exercise of its discretionary power. The Organcratstates that the
salary scale introduced after the five-yearly revmonducted in 2005
offers high performers considerably better prospeftadvancement.
It takes the complainants to task for ignoring tither favourable
measures that were also adopted at that time.

Lastly, the Organization considers that since tbeosd plea is
unfounded, that relating to an alleged breach efpinciples relating
to the duty of fairness and mutual trust is alsfounded.

D. In their rejoinder the complainants, noting thetipat inability to
agree on virtually anything, not even the factguest an oral hearing.

They also enlarge upon their pleas. They explad, tivhile they
criticise the methodology used to carry out thefyearly review, they
do not seek to call its legitimacy into question merely challenge the
way it was applied. They assert that CERN is trytogjustify a
Management “ploy”, which consists in focusing spledn staff
recruitment and retention, in producing a questimanalysis of the
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situation bar any methodological rigour and in mgkimuch of a few
measures which supposedly correct the problems hbat been
identified, in order to refuse any pay rise, wherdae measures in
question did nothing to solve the problems. Theawdattention to the
fact that the five-yearly review had two purpodés, second being to
ensure that employment conditions at CERN remaiimditie with the
situation in the Member States.

E. In its surrejoinder CERN denounces the complainants
determination to challenge each and every elenfaig description of
the process followed during the five-yearly reviemhich was aimed
at maintaining CERN'’s ability to recruit and retéirghly qualified
staff from all its Member States. It asserts that decisions taken in
the wake of the five-yearly review generated sutiih financial
advantages for the staff. By giving greater reciogmito merit in the
advancement scheme, the Organization made a lig dbwards a
system better suited to its needs in highly quedifiuman resources.

CONSIDERATIONS

1. By a decision of 19 October 2006 the Council of GER
unanimously approved a package of measures propbgedhe
Management to give effect to the findings of thefiearly review of
the financial and social conditions applicable temmbers of the
Organization’s personnel conducted in 2005.

Annex Al to the Staff Rules lays down that thesaricial and
social conditions, especially remuneration, mustrédewed every
five years so that they can be revised in the lgfhthe findings of a
comprehensive survey of the conditions offered leytain other
employers which have been chosen as comparatoessddie of basic
salaries set at that juncture is itself revieweduatly so that their level
can be regularly adjusted between two five-yeadyiaws using a
“salary index” calculated for that purpose.

2. In accordance with the Organization’s proceduree th
Council's decision of 19 October 2006 was precebdgdnumerous
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meetings of the Standing Concertation Committee thedTripartite
Employment Conditions Forum, during which the StaAffsociation
displayed deep hostility to the Management’s prafsosegarding the
evolution of remuneration. While it emphasised thdtd not intend to
oppose plans to introduce numerous measures caomgeftme other
conditions of employment covered by the five-yeadyiew, which
brought various new advantages for staff of thea@ization, the Staff
Association took the Management to task for notingkrovision for
an across-the-board increase in the scale of bakigdes.

Indeed, although the above-mentioned comparativeeguhad
disclosed that — at least in some categories of jelmembers of
CERN personnel were experiencing a considerableativeg wage
disparity, the Management chose to tackle thakeissuruling out any
general increase in favour of individual, more stile improvements
in the scale, and the Council endorsed that approd@bus, the
decision of 19 October 2006 merely extended thdesat the top
of most career paths so as to enhance the remiomenaceived
by staff reaching this level of their career pathotigh merit-based
advancement. In the Management's opinion, the wedmpparity
revealed by the comparative survey mainly concethedipper part of
career paths. Since a report on staff recruitmadtratention during
the period January 2000 to December 2004 indictttatl on the
whole, CERN was in a positive situation in thatpexg, it appeared
unnecessary to provide for any broader increadbdnscale of basic
salaries.

3. The four complainants, who are or were memberkeStaff
Association but who have filed their complaints their personal
capacity, are now pursuing this debate before thibumal by
challenging the amount of remuneration set as filoenbeginning of
2007, as shown in their respective payslips foudan They consider
that if the Organization had drawn valid conclusidrom the five-
yearly review, the salaries they received shouldehbeen much
higher.

In their complaints they request the quashing efdbcisions of
23 May 2007 by which the Director-General dismissleel internal
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appeals which they had lodged in this matter artcsused them to
refer their claim directly to the Tribunal undertidke S VI 1.07 of the
Staff Rules.

4. The four complaints raise identical issues of faull of law
and seek the same redress. They shall therefopartssl to form the
subject of a single judgment.

5. In their rejoinder the complainants have requestee
convening of a hearing. In view of the abundance @arity of the
written submissions and items of evidence prodinethe parties, the
Tribunal considers that it has been fully infornadubut the case and
does not therefore consider it necessary to adeetthés request.

6. In support of their complaints, which are entirgjgared
towards challenging the lawfulness of the generatigion of
19 October 2006 insofar as it constitutes the Idgasis of the
individual decisions that they impugn, the compaits first submit
that the said general decision violated the priesipby which
international organisations must abide when adjgstiheir staff's
salaries.

7. The principles established by the case law fornilgdi the
limits of an organisation’s discretion in this damavere summarised
in Judgment 1821, under 7, and recapitulated igdhedts 1912 and
1913 in the following terms, which are still comjgly relevant today:

“(@ An international organisation is free to cheoa methodology,
system or standard of reference for determiningrgahdjustments
for its staff provided that it meets all other miples of international
civil service law: Judgment 1682 [...] in 6.

(b) The chosen methodology must ensure that theltseare ‘stable,
foreseeable and clearly understood’: Judgments 1265n 27 and
1419...] in 30.

(c) Where the methodology refers to an externahddrd but grants
discretion to the governing body to depart fromt tstmndard, the
organisation has a duty to state proper reasonsuch departure:
Judgment 1682, again in 6.
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(d)  While the necessity of saving money may be i factor to be
considered in adjusting salaries provided the nukthdopted is
objective, stable and foreseeable (Judgment 132Pif..21), the
mere desire to save money at the staff's expensetidy itself a
valid reason for departing from an establisheddsea of reference:
Judgments 1682 in 7 and 990 [...] in 6.”

8. In the instant case, the complainants, in theirtiaii
submissions, make several critical remarks abautribthodology for
the 2005 five-yearly review, as defined in Annextathe Staff Rules.
They stress that it is excessively cumbersome Hnshited to the
purposes of this review. This criticism echoes thgiressed by the
Management itself, which has since resulted in gtreamlining of
arrangements for future five-yearly reviews throutie Council’s
adoption of a revised Annex Al in June 2007.

Nevertheless, as the complainants expressly engathén their
rejoinder, they did not intend to question the laiwéss of the earlier
methodology, but only the way it was applied durthg five-yearly
review conducted in 2005. The Tribunal does notetfuge need to
determine whether this methodology complies witle first two
principles set forth in Judgments 1821, 1912 arkB19

9. On the other hand, compliance with the third of abeve-
mentioned principles, which concerns the conditiams which an
organisation may exercise its discretion to defrarh a standard, is
central to the complainants’ arguments. They sulihat since the
comparative survey of salaries, for which the teohseference had
been previously approved by the Council in June426@d revealed a
definite negative disparity in CERN personnel's vemration, the
Organization was obliged to institute at least sapeard revision of
its scale of basic salaries.

10. The Tribunal will not accept the complainants’ icigm of
the way in which the comparative survey was caroied As was said
earlier, the procedure laid down in Annex Al to 8taff Rules had
some defects, but the arguments that this survey fleaved by
the figures’ lack of transparency, and by the fhett heterogeneous
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data were combined, are unfounded. In particulz, fact that the
salary disparity was not expressed in overall figuis not surprising,
since the multiplicity and huge diversity of typefsjob, career levels
and reference employers covered hardly facilithg ¢alculation of
such overall data. Contrary to the complainantdégaltions, the
comparative documentation prepared in the courgbisfsurvey was,
with a few exceptions, easy to use.

Neither the fact — to which the Tribunal will retulater — that the
salary comparison was a mandatory element of tleeyiearly review,
whereas the comparison of other financial cond#tiomas only
optional, nor the fact that these distinct exexcisncompassed
different reference employers, precluded the combpirof figures
concerning these two sets of data, provided that tbquisite
methodological precautions were taken.

11. From a legal point of view, in order to reply toeth
complainants’ arguments, it is first necessary xan@ne various
guestions regarding the interpretation of the miovis of Annex Al to
the Staff Rules which, at least in the version arcé in 2005,
contained many regrettable ambiguities.

12. The first and by no means least important of tlepgestions
is that of determining the actual purpose of tive-fiearly review of
the financial and social conditions applicablehe personnel.

According to the Organization, the sole purposthefreview is to
ensure that these conditions allow it to recruit aetain highly
qualified staff from all the Member States. In tldennection the
Tribunal shares the complainants’ view that such aaalysis is
consistent with the wording of the revised veradmnnex Al of June
2007, but not with the version in force at the matetime, which
stated in Section I, Part A, paragraph 1, thatphepose of the five-
yearly review was also to “ensure that these [fonginand social]
conditions remain in line with the situation in Mieen States”. At first
sight this would tend to give credence to the amgumthat an
adjustment becomes imperative when these conditietsriorate in
comparison with those offered by the various refeeecemployers.

11
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However, the ultimate purpose of the five-yearlyiews, and
indeed of the similar systems used for regularhjiening financial
and social conditions in various other internatlamganisations, is to
enable CERN to have high-quality staff. In realitiyge maintenance
of a degree of equivalence with the conditions reffe by other
employers is therefore to be seen as a means i@vadhat goal rather
than as a goal in itself. Moreover, the consensuthe revised version
of Annex Al of June 2007, which was welcomed by thmff
Association even though it actually removed thecnexice to this
equivalence of employment conditions, shows thatrtbed to ensure
that the Organization is able to recruit high-oyadtaff was seen from
the outset as the main objective of the five-yeeziyew.

It should also be emphasised that, in any casegduévalence
which was the formal goal of the old version of tlext was not
specifically that of remuneration, but more gergréhat of all the
“financial and social conditions” applicable to theembers of the
Organization’s personnel.

13. This raises a second question, namely that of vene#ts the
complainants submit, the rules governing the fiearly review oblige
the Organization to raise the salary scale if it feund
that salaries have undergone a marked comparatteriaration or
whether, when taking a decision on the matter,Qhganization can
factor in developments concerning other financisdaxial conditions.

14. At the material time, Annex Al to the Staff Rulesyded,
in Section |, Part A, paragraph 3, that for thepases of the review
“[t]he financial conditions of the Organization masver remuneration
and may cover” various other conditions of emplogtnencluding
“allowances”, “indemnities”, “grants” or “premiumsis well as “social
contributions associated with remuneration condgfoand “social

benefits as far as this is feasible in practice”.

Annex Al then listed the points on which decisidral to be
taken at least six months before the start of gwew, namely “the
nature of the financial conditions to be reviewethe organizations
for which the relevant data shall be collected’he‘tnature of the

12
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comparative information to be collected and anaysand the
“arrangements for the collection and analysis efd¢bmponents of the
review”, before stating in Section |, Part A, paaggh 6, that:
“The analysis of the collected data shall show hbe Organization is
situated with regard to the level and evolutionrefnuneration. These
elements shall be brought into relation with theadaoncerning the
Organization’s particular requirements, especia#lypersonnel recruitment
and retention needs.”
Lastly, Section I, Part A, paragraph 7, of Annexgktvided that:

“Using these data and analyses as a guide, the cCahmll decide on
possible adjustment of remuneration and, whereompjate, of the other
financial conditions of the Organization, in accamde with the applicable
procedures.”

15. Although the wording of these provisions is agaather
ambiguous, the Tribunal finds that they do not negtihat the decision
on a possible raising of salaries be based solelp comparison of
these salaries themselves, to the exclusion of cataerning other
financial conditions. Section |, Part A, paragrétcertainly makes it
plain that remuneration must be included among timancial
conditions covered in the comparative survey, wietbe inclusion of
the other financial conditions in this exerciseridy optional and at the
discretion of the Council. It may also be deduaedfall the relevant
provisions taken together that, at the end of iveyearly review, the
Organization is obliged to examine whether an dnjast of salaries
might be necessary. But these considerations danraaty way imply
that the conclusions to be drawn from the comparasiurvey of
salaries are to be determined without taking irtcoant information
on the other financial conditions analysed durhmeyrieview.

Moreover, given that the ultimate goal of the edsrdn question,
as stated above, is to enable the Organizationate tstaff of the
highest calibre, it seems natural that it shoulcebgtled to offer the
members of its personnel other advantageous emplatyoonditions
in preference to higher salaries, if such a chajmgears better suited to
that goal.

Since for the five-yearly review in 2005 the Coui@ad decided
to extend the comparative survey to numerous fiaamar social

13
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conditions, at the end of the review there was ingtho prevent it
from opting for a package of measures concernihghake various
conditions, as it did in this instance at its megthn 19 October 2006,
rather than for a general increase in salaries.

Furthermore, the Tribunal finds that, even if thevisions cited
above were to be interpreted as excluding such gmnsideration of
data on salaries and on other employment condijtibey certainly do
not mean that the “possible adjustment of remuimratto which
they refer must necessarily take the form of a g#riacrease in the
salary scale. Despite their obviously more modegtict, the measures
concerning the salary scale of certain career gatblshe advancement
scheme which were decided by the Council in thisecand which
affected the level of the salaries paid to the meEmtof personnel
concerned, were indeed aimed at bringing about sagstment of
salaries.

16. Lastly, a perusal of the above-mentioned provisramses the
question of the exact scope of the “guide” to whibke Council is
invited to refer when adopting its decisions atehd of the five-yearly
review.

According to the case law, the use of such a reterestandard
as a guide or guideline is indeed a legal obligafsee for example
Judgments 1419, 1821 and 1912). Hence even ifébesidn-making
body is entitled to depart from it, it must stithdeavour to take this
standard as its starting point.

However, according to the aforementioned provisitims “guide”
mentioned in Annex Al was not confined to the nsswf the
comparative salary survey, but more generally epemsed all the
“data and analyses” used in preparations for the-yearly review,

14
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which expressly included “data concerning the Oizgion’s
particular requirements, especially its personnetruitment and
retention needs”. The decision of 19 October 208§ed on these
various data and analyses, especially on thoseeaong the said
needs. In these circumstances, it cannot therdferéound that the
Council departed from that guide.

Even if this had been the case, it is clear fromighuents 1682,
1821, 1912 and 1913 that the Organization wasleatit depart from
the reference standard, provided that it statedréasons for not
following it. The proposal approved by the Coursgt out the precise
reasons for the decision that the latter adopthdset being the
recruitment and retention of highly qualified staffid the desire to
promote a merit-based advancement system permittioge rapid
career progression. In Judgments 1912 and 1996Ttibeinal also
specified that the criteria relied on to justifywiding from a reference
standard or guide must be objective, adequate aoark to the staff;
in this case all three conditions were met.

17. In this connection, the complainants’ argument tkizd
Council's decision violated the fourth principle leodied in
Judgments 1821, 1912 and 1913 in order to achiavangs at the
personnel’'s expense is unfounded. Budgetary cosceemne probably
not entirely unconnected with the choice not toréase the salary
scale across the board; but it must be remembéwEd at the same
time, through its decision of 19 October 2006, @wincil approved a
package of measures concerning various other fiaamme social
employment conditions which had been examined @ fibe-yearly
review. It must be noted that the total cost ostheneasures — quite
apart from the budgetary implications of those teslato salaries —
amounted to 7.5 million Swiss francs, which hado#ofinanced by
supplementary contributions from the Member Statés. the
circumstances, the Tribunal cannot agree with tbenptainants’
submission that the sole aim behind the choicesembad the
Organization at the end of the five-yearly reviewaswto curb
expenditure on personnel.

15
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18. In the final analysis, and having regard to theyvemprecise
nature of the above-mentioned provisions of Annexté the Staff
Rules, which in fact made them rather lax, the dmdd must find that
the Organization was entitled to refuse the genm@lease in the
salary scale demanded by the complainants.

19. In keeping with a principle identified in Judgmelf12 in
addition to those mentioned under 7 above, thetiposivould be
different only if the disputed decision had breathke recognised
right of the staff of international organisatiors receive — in the
interest of the international civil service itself level of remuneration
equal to that in countries where, for comparablalifications, the
salaries are the highest.

Whilst the wage disparity at issue in this casenoabe calculated
precisely, it certainly cannot be as large as therés quoted by the
complainants, since their estimates are mainlydasesalary levels in
Swiss industry alone. Although this constitutes tBeganization’s
main recruitment pool, and although it had beendgek; in the context
of the five-yearly review, to focus the salary caripon on this pool,
salaries in Swiss industry cannot be the only bewach for evaluating
the level of remuneration in the countries to whilel principle thus
defined refers. Moreover, it should be noted thatftigures quoted by
the complainants ignore the impact on the salagail by the
Organization of the above-mentioned measures coimgethe salary
scale for various career paths and certain criferiaadvancement. In
view of the aforementioned reasons underpinning @wuncil’s
decision, it is not certain that its effect woule o keep the
complainants’ salaries, without proper motivatiaba level that would
be manifestly inadequate, this being one of theera required in
Judgment 1912 in order to justify censure on thsid

20. The complainants further submit that, in adoptirge t
decision of 19 October 2006, the Council drew itya wrong
conclusions from the data submitted to it.

In particular, they challenge the validity of theudcil's finding
that the Organization was in a generally posititeasion concerning
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staff recruitment and retention and they hold BBRN did not have
sufficient regard to the need to hire staff of highest calibre.

They also strongly criticise the Organization’s daxable
portrayal of the new provisions on salary prog@ssas being
inconsistent with what they regard as the very batlantages which
members of the personnel actually derive from th&snfar as this last
point is concerned, the Tribunal notes that thegument is weakened
by the fact that they wrongly fail to take accowitsome of the
measures in question, such as the introduction Etcéptional
Advancement Zones” or the elimination of the olddinge zone”
corresponding to periods in which the possibilif@sadvancing to the
next step were limited.

In any case, all these contentions which lead #rggs to wonder
whether, for example, some obstacles to recruitmentld be more
easily overcome by a general salary increase thansdiective
remuneration measures, or whether providing moopesdor merit-
based advancement would be a better way of retapgnsonnel than a
pay rise, in reality belong to the realms of punelgtnagerial choices.
A firm line of precedent has it that the Tribunahymot censure such
discretionary choices made by the management obrganisation
unless the management has plainly misused its dtythia view of the
nature of the questions raised and their partickgasitivity, it is clear
that no such finding can be made in the presemt cas

21. Lastly, the complainants submit that during thecpdure
paving the way to the decision of 19 October 20@6Nlanagement of
CERN breached its duty of fairness and failed si€ibthe mutual trust
which must govern relations between internationrglnisations and
their staff.

In this connection, the complainants claim firstatththe
Organization had decided as a matter of principleule out any
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increase in the salary scale even before the #aly review was
held. The only evidence they provide in supporttto§ assertion is
a statement made by the Chairman of the StandingceZtation

Committee, during the Committee’s consideratiothef medium-term
plan in June 2005, that this plan could not makavigion for the

budgetary implications of the findings of the fiyearly review, since
they were not yet known, and that “the advantadesaimed on the
one hand [in the wake of this review] w[ould] hateebe offset by

concessions on the other in order to obtain a bathrpackage of
measures”. This statement cannot, however, bepiied as an
indication that a decision to rule out any raistfiggalaries had already
been taken.

In their remaining submissions the complainantsetyereiterate
their criticism of the way in which the impact oalaries of measures
related to career structure and advancement wakass@ reason for
refusing a general increase in salaries. The Tabwhich dismissed
this criticism earlier, will not of course concuitivthe complainants’
assertion that the Organization’s choice in thistenavas calculated to
deceive.

22. Since none of the complainants’ pleas challengihg t

lawfulness of the Council’s decision of 19 Octol#306 can be
allowed, their complaints must be dismissed a®iihded.

DECISION

For the above reasons,
The complaints are dismissed.
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In witness of this judgment, adopted on 5 Noven#t¥)8, Mr Seydou
Ba, President of the Tribunal, Mr Claude Rouilléudge, and Mr
Patrick Frydman, Judge, sign below, as do |, CatbeComtet,
Registrar.

Delivered in public in Geneva on 4 February 2009.
Seydou Ba
Claude Rouiller

Patrick Frydman
Catherine Comtet
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