Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

106th Session Judgment No. 2770

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Ms D. D., Ms-N. L.,
Ms E. M. and Ms M.A. P. against the World Intellgait Property
Organization (WIPO) on 27 August 2007 and corrected
3 September, the Organization’s reply of 17 Decen@07, the
complainants’ rejoinder of 16 January 2008, WIP8srejoinder of
22 April, the complainants’ additional submissioofs 24 July and
WIPQO's final observations of 3 October 2008;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmbédo order
hearings, for which neither party has applied:;

Considering that the facts of the case and thedpiga may be
summed up as follows:

A. According to WIPO Staff Rule 3.4.2(3), a step oarpotion in the
Professional category shall be the lowest in th& geade which will
provide an increase in salary at least equal to\iméch would have
resulted from the granting of two steps in the griade. Where, owing
to the overlap between the General Service and efsahal
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category salary scales, the application of thamiéda would not

suffice to prevent a staff member from incurringeduction in salary
on promotion — which is often the case for staffmbers promoted
from a high grade in the General Service category tlow grade

in the Professional category — the Organizationspay personal
transitional allowance in order to bring the nevasato the level

prescribed by Staff Rule 3.4.2(3). For staff memsbegceiving this

allowance, subsequent increases in the Professgatabory salary
scale do not result in an increase in net salastead, their personal
transitional allowance is reduced by the correspapnémount until

such time as the salary pertaining to their newdgrand step has
reached the level that the allowance served totaiain

A similar mechanism serves to protect the levethef promoted
staff member’s pensionable remuneration, whiclalsutated in Swiss
francs for General Service staff and in United &atlollars for
Professional category staff. Thus, Staff Rule X)LF{rovides that,
“[wlhere promotion of a staff member from the GeaieBervice
category to the Professional category results ireduction of his
pensionable remuneration, the staff member condeshall continue
to benefit from the said remuneration at the lewehad reached
immediately prior to promotion until such time &, any reason, the
pensionable remuneration corresponding to his galar the
Professional category exceeds the aforementiowvet! le

The first complainant, Ms D., is a French natiobafn in 1951.
She joined WIPO in 1972 at grade G3, and on 1 2081 she was
promoted from grade G7 step 10 to grade P-2 stepldi2a
memorandum of 2 November 2004 initialled by heresuigor, she
asked the Director of the Human Resources ManageDepartment
to be granted a personal promotion to grade P-8usecher salary and
pensionable remuneration were then lower than ttitstewould have
accrued to her had she remained at grade G7. Bbeated her request
on 18 May 2005 and on 4 April 2006. By a memorandum
of 9 May 2006 to the Deputy Director of the HumaesBurces
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Management Department, her supervisor asked thatdgeest for
promotion be examined at the next session of tbenBtion Advisory
Board. When it met in June 2006, the Board recondeérthat its
examination of the request be adjourned to its segsion.

The second complainant, Ms L., is also a Frenclomait born in
1951. She joined the Organization in 1979 at g@édeand on 1 June
2002 was promoted from grade G7 step 10 to grade P-
step 12. On 18 August 2005 she asked that herbbgogpgraded from
P-2 to P-3 on the grounds that she had assumedespaensibilities.
Her supervisorsubsequently wrote to the Director of the Human
Resources Management Department in support of leeuest,
explaining that she had not received any finanb&efits from her
promotion to grade P-2.

The third complainant, Ms M., is a Dutch nationalrbin 1952.
She joined WIPO in 1994 at grade G5 and was prainioten grade
G7 step 10 to grade P-2 step 12, effective 1 DeeerlB02. In a
memorandum of 1 June 2005 addressed to the Diregtoreral
and copied to the Director of the Human Resourcemdgement
Department, she pointed out that her promotion leathiled a
reduction in her pensionable remuneration and shathad not been
promoted to grade P-3 after two years at grade &-2she had
hoped. She appended an estimate of the pensiotlermints that
would have accrued to her as from 1 July 2005 Heel remained
at grade G7. On 28 November 2005 she sent a newmadst of
her pension entittements to the Director of the ldonResources
Management Department.

The fourth complainant, Ms P., is a British natiortzorn
in 1952 who joined WIPO in 1990 at grade G5. In enmarandum
to the Director of the Human Resources ManagemesptaR@ment
dated 16 April 2003, her supervisor recommendedphemotion to
grade P-2 or, on an exceptional basis, to gradeIh& was promoted
from grade G7 step 9 to grade P-2 step 12 withceffeom
1 December 2003. On 11 October 2004 and 10 May 2086
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supervisor wrote to the Director General and toRbeuty Director of
the Human Resources Management Department resglgctiand
recommended her promotion to grade P-3 in condideraof the
responsibilities she assumed and the financialdbeshad suffered due
to her promotion to grade P-2. In June 2006 the ptaimant was
informed that the Promotion Advisory Board had eaamined her
case at its last session since she did not meanthienum in-grade
seniority requirement. Her supervisor again wrotthe Director of the
Human Resources Management Department on 28 Judg 20
express her disappointment, noting in particulaat thin 2003,
indication was given by [the Human Resources Mamage
Department] that, in line with practice at that ¢ifMs P.] would
receive her P-3 approximately a year later”. By enmarandum of
28 November 2006 the Deputy Director of the Humassdrirces
Management Department advised the complainant'ersigor that her
recommendation for promotion would be consideredhiegyPromotion
Advisory Board at its next session.

On 15 August 2006 the four complainants sent a manawm to
the Director General, in which they pointed outt ttieeir promotion
from grade G7 to grade P-2 had resulted in thedbssep increase as
well as a reduction of their pension entitlemeftsey also pointed out
that the annual salary adjustments based on tHatevoof the cost of
living which applied to staff in the Professionaltegory had been
deducted fronthe personal transitional allowance that they received.
Contrary to their expectations, they had not beempted to grade P-
3 within one to two years of the date of their pabion to grade P-2, in
accordance with WIPQO’s practice. They thereforeedsio be granted
immediate promotion to grade P-3 with retroactiffea from one
year after their promotion to grade P-2; they aésplested an increase
in salary of at least two steps in their new gragewell as the
reimbursement of the amounts incorrectly deduatexh their personal
transitional allowance. The Director of the HumaresBurces
Management Department replied jointly to the conmalats on
15 November 2006. He proposed that all four complaiis revert to
grade G7. As an alternative for three of the complas, he also
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proposed that the promotion of Ms D., Ms L. andRIse considered
at the next session of the Promotion Advisory Board

In the meantime, on 6 November 2006, the complé&nan
submitted separate appeals. In its reports of 2fialg 2007 the
Appeal Board recommended that the Director Genemisider
promoting Ms D. and Ms L. to grade P-3 with retitoae effect from
2006 or earlier, and that Ms P. be promoted toegfae8 with effect
from 1 June 2005 “or at the earliest possibilithierteafter. It also
recommended that the Director General consider ptiog
Ms M. “if applicable”, or that she revert to gra@& step 11 with all
allowances and privileges she would have receiatidhe remained
at that grade.

By letters dated 29 May 2007, which constitute tmpugned
decisions, the complainants were informed thatRivector General
had decided to convene an extraordinary sessiotheofPromotion
Advisory Board, which would consider the promotiofi Ms D.,
Ms L. and Ms P. to grade P-3. As for Ms M., it wasposed that her
case be considered at the next session of the BoymAdvisory
Board or, alternatively, that she exceptionallyer¢to grade G7.

On 4 June 2007 the Director of the Human Resources
Management Department informed the four complamatiat,
following the recommendations of the Promotion Advy Board, it
had been decided to offer them a promotion on negrade P-3 with
effect from 1 June 2007. In a joint letter to thieebtor General dated
25 June 2007, the complainants accepted the offfersasked him
to reconsider the retroactivity of their promotitm grade P-3 as
recommended by the Appeal Board, and to correct réduiction
to their pension entitlements as well as the deostfrom their
personal transitional allowance. They were infornmedividually by
letters dated 20 July 2007 that the Director Gdnleaal decided to
maintain the effective date of their promotion atuhe 2007 and deny
their claim for correction. With regard to the famit was noted in
particular that the Appeal Board had not been unans as to the
retroactive effect of the promotions of Ms D. and M and that on
1 June 2005 Ms P. did not meet the minimum in-gradeiority



Judgment No. 2770

requirement set out in the Guidelines on the Prmmobf Staff

promulgated in Office Instruction No. 8/2006. It svalso noted that
there was no requirement under the Staff Regulatiord Staff Rules
to make the complainants’ promotion retroactive #vat the Appeal
Board had made no recommendation as to the reireaetfect of

Ms M.’s promotion.

B. The complainants submit that the decisions not doect the
deductions from their personal transitional alloesmre contrary to
the nature and object of a promotion, which, adogrdto the
Tribunal's case law, entails an increase in salfingy contend that the
Organization’s interpretation of WIPO Staff Ruld.2(3) is erroneous.
No provision allows the Organization to withhold naal salary
adjustments based on the evolution of the cosivisfg or periodic
adjustments based on place-to-place surveys, aitddJdations Staff
Rule 103.9, on which the Administration relies, slagot apply to
WIPO. The complainants claim that they suffere@duction in their
pensionable remuneration due to the fluctuationthefexchange rate
between the Swiss franc and the United States rdollaey also
contend that the methodology adopted by the Orgéinizto calculate
the  personal transitional allowances was  unpuldishe
it was therefore applied in breach of due procéssofar as they
were deprived of the salary adjustments accruetbitdinary” staff
members in the General Service and Professionagoges, the
methodology also infringed the principle of equaatment and the
obligation to maintain contractual balance and aedurights. The
application of this methodology combined with tladure to promote
the complainants to grade P-3 soon after their ptimm to grade P-2,
amounts to a violation of Staff Regulation 4.3(akhich defines
promotion as “the advancement of a staff membex pmst of higher
grade”.

The complainants assert that it has been the peaaf the
Organization not to maintain a staff member promiofeom the
General Service category to the Professional cagegfograde P-2 for
longer than one or two years. Additionally, one tbém, Ms P.,
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received the promise that she would be promotepiade P-3 within a
short period of time after she was promoted to gR2.

The complainants also submit that the decisions demy
retroactive effect to their promotion to grade B&r8 flawed since the
internal appeal proceedings breached their rightdue process and
to a fair hearing. They allege that by relying dre treports of
the Appeal Board, the Director General committersrof law and
drew manifestly wrong conclusions from the fact#fig®@ Instruction
No. 8/2006, which superseded Office Instruction M@/1998, is a
mere guideline and the seniority requirement isyomldicative.
Moreover, the fact that one of the members of thmpeal Board
disagreed on the question of retroactivity wasanstifficient basis for
the Director General to refuse a retroactive efteahe promotion of
Ms D. and Ms L. In considering that there was nguineement under
the Staff Regulations and Staff Rules to make thepdainants’
promotion retroactive, the Director General faileml exercise his
discretion.

The complainants ask the Tribunal to join their ptamts. By
way of relief, they ask the Tribunal to rescind thexisions to deny
a correction of the deductions from their persomi@nsitional
allowance from the time of their promotion to grade and until
their promotion to grade P-3 and to order the Diedseneral to
recalculate their salary as from the date when tlirsy requested
correction and grant them a new step in grade $&-3hat they will be
entitled to a higher pensionable remuneration diiteon, they request
that the Tribunal rescind the Director General'sisiens to deny
retroactive effect to their promotion to grade Rl refer the issue
back to him for a new decision. They claim 50,00@sS francs each
in moral damages for the prejudice they have sedfeas a
consequence of the Administration’'s delay in comsidy their
promotion as well as its “failures”. They emphasis¢his respect that
the work of the Promotion Advisory Board was intgted in 2004,
2005 and 2006, and that the Classification Committel not meet
between 2001 and 2006. They also claim costs iart@unt of 20,000
francs each.
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C. In its reply WIPO argues that the methodology ib@teéd for
calculating the complainants’ personal transitioadlbwance was
consistent with a practice stemming from the “tithoisal
arrangements” agreed upon by Geneva-based agemzesventually
codified in Annex Il of WIPO Staff Regulations ai@taff Rules. Its
application was relevantly guided by United Nati@taff Rule 103.9
as well as the practice within the United Natioosnmon system. In
line with WIPO Staff Rule 3.4.2(3), the allowancesered that the
promoted staff members received an increase imysatathe time of
their promotion and until such time as the salagytgining to their
new grade and step reached the level of the s#asyy would have
received in the grade and step they held beforemgtion.
Furthermore, the complainants were aware of theatézh in financial
gains before they accepted their promotion to gradeand they did
not suffer any loss in comparison to P-2 staff merslwho were not
promoted from the General Service category.

The Organization submits that the complainants Haved to
establish the existence of a practice whereby ptiom® to grade P-3
are granted within one or two years after a proomoto grade P-2. On
the contrary, the material it adduced on appealvshtbat promotions
from grade P-2 to grade P-3 until December 200&san length of
time. Likewise, they have failed to demonstratet thapromise to
promote Ms P. to grade P-3 was made by the comipatehority. It
notes in this respect that, as per Office Instamctlo. 32/2002, “[a]ny
commitment related to [...] a change of contractuatus of a staff
member [...] made by a Program Manager or a superviso
independently of [the Human Resources Managemempamaent]
will be considered entirely his/her responsibility”

The defendant contends that the complainants’ sigbt due
process and to a fair hearing were respected. iRebm the case law,
it asserts that it had no obligation to promotedbmplainants to grade
P-3, much less to do so in a “specific timelingicg a promotion is a
matter within the discretion of the appointing aurity. In the present
case, the Director General duly exercised his €igor in promoting
the complainants with effect from 1 June 2007. Refg to the
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Guidelines on the Promotion of Staff contained iffid® Instruction

No. 8/2006, WIPO argues that they proscribe proomsti with

retroactive effect and identify in-grade seniority only one of the
requirements for promotions.

With regard to the relief sought by the complaisanthe
Organization notes that, should the Tribunal dedideorder their
retroactive promotion to grade P-3, the requesbteect their personal
transitional allowance would become moot. It derdey inordinate
delay in promoting the complainants to grade P-aror “failures” on
the part of the Administration. It points out thhe complainants’
pensionable remuneration was protected in accoedamith Staff
Regulation 3.15(c) and that, according to the dage they had no
acquired right to have their pensionable remunamatirotected from
the effect of the fluctuations of the exchange.rate

D. In their rejoinder the complainants press theiaplelrhey submit
that they did not know how the personal transitialowance would

be calculated before they accepted their promaiograde P-2 and
that other staff members were promoted from gra@et® grade P-3
with an average “waiting period” of 21 months. it opinion, Office

Instruction No. 8/2006 does not prevent the Direcd@neral from

granting promotions with retroactive effect. Thdgoaargue that they
did not make any claim with respect to their pengatitiements but
only asked that the issue of the retroactivityhait promotion to grade
P-3 be referred back to the Director General.

E. In its surrejoinder WIPO maintains its position.slresses that
the Staff Regulations and Staff Rules make no eefes to a possible
retroactive effect of promotions, whereas Office stiaction

No. 8/2006 provides that decisions come into fomihh prospective
and not retroactive effect.

F. In their additional submissions the complainantawdiattention
to the fact that eight staff members were grantechption in May and
June 2008 with retroactive effect from October 200Whis,

they submit, demonstrates that Office Instructioa. I8/2006 does

9
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not prevent the Director General from granting potons with
retroactive effect.

G. In its final observations the Organization explainat unlike the
complainants, who were granted promotion based ernit,nthe eight
staff members were granted promotion based onsstization.

CONSIDERATIONS

1. All four complainants were promoted from the Gehera
Service category, grade G7, to the Professiona@goay, grade P-2,
after several years of employment with WIPO or ptbrited Nations
agencies and intergovernmental organisations. fimemotions to the
Professional category took effect on various dattsveen 2001 and
2003. They each remained at grade P-2 until theye yseomoted to
grade P-3 with effect from 1 June 2007. Those ptams followed
internal appeals in which the Appeal Board reconumen by a
majority, that the Director General consider pramgpthe first, second
and fourth complainants to grade P-3 with retroacteffect from
various specified dates and, in the case of thid timplainant, that he
consider promoting her in accordance with the apple provisions
and procedures and, if that were not possible, that
she revert to grade G7 with all allowances andilpges she would
have received had she remained at grade G7, steprtiel four
complainants challenge the promotion decision$iéoeixtent that they
were not retroactive and did not provide a meamsattjusting their
salary for the losses they claim to have sufferedhaesult of their
promotion. It is common ground that the complaarsreceivable.

2. The complainants apply for joinder and the Orgaioma
does not object. The four complaints raise the siasees of fact and
law and seek the same redress; they are therefioredjto form the
subject of a single judgment.

3. The arguments advanced by the complainants reastuend
the overlap between the salary scales for the Ge&arvice and the

10
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Professional categories. In the case of each camapia the salary for

her grade and step in the General Service categasyhigher than for
her P-2 grade in the Professional category. Becafitige overlap in

the salary scales, WIPO has a practice of toppmdhe salaries of
those promoted from the higher grades in the GéSerarice category
to lower grades in the Professional category withpersonal

transitional allowance. The allowance results igirthreceiving the

same salary as they would have received in theegaad step they
held before promotion together with a two-stepéase. This is known
as “the protected salary”. However, subsequentas®s to salaries in
the Professional category are absorbed in the pardmansitional

allowance, which is correspondingly reduced urfig salary in the
new grade is equal to the protected salary.

4. Notwithstanding the personal transitional allowance
promotion from the General Service category to Brefessional
category may result in those so promoted becomiragsev off
financially in respect of actual salaries and pamable remuneration
than they would have been had they not been pramoide
complainants contend that because of this therdobes a practice in
WIPO to promote to grade P-3 long-serving staff iners who have
been promoted from the General Service categoryiwibne or two
years of their promotion to grade P-2. The fourtimplainant also
contends that she was expressly promised a promtgiggrade P-3.
They, thus, seek to have the matters referred bacte Director
General for reconsideration of the effective datietheir promotion to
grade P-3. Each complainant also seeks to have peesonal
transitional allowance corrected, presumably bytorasion of the
amounts by which it was reduced to absorb increaseghe
Professional category salary scale as well as ndarahges and costs.

5. Before turning to the arguments, it is convenienhote the
differences between the complainants’ actual salafier their
promotion to grade P-2 and those they would hageived had they
remained in the General Service category up umgirtpromotion to
grade P-3. As calculated by WIPO, those differemcesas follows:

11
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Year Swiss francs

First complainant

2001 +429.90
2002 +156.35
2003 +124.20
2004 +130.50
2005 -168.50
2006 -243.70
2007 -236.50
Second complainant
2002 +571.75
2003 +542.20
2004 +337.65
2005 + 35.95
2006 -42.05
2007 - 34.85
Third complainant
2002 +210.15
2003 + 15.60
2004 + 20.90
2005 -277.10
2006 -352.35
2007 -345.15
Fourth complainant
2003 +481.15
2004 +323.70
2005 -156.95
2006 -229.95
2007 -222.75

In the case of the first, second and fourth complats, their
promotion to grade P-2 brought about a situatiowlimch they were

12
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then better off than if they had stayed in the Gan®ervice category.
The third complainant was not, but only by a snaafiount, and her
situation changed in 2008.

6. Itis convenient also to refer to the complainaotsitentions
with respect to their pensionable remunerationthis regard, they
point out that, on promotion, their pensionable uperation was
expressed in United States dollars, whereas forGeeeral Service
category it is expressed in Swiss francs. They ptsot out that the
disadvantage that they have suffered in relatiorth&ir salary is
reflected in their pensionable remuneration. Ituti@at once be noted
that the question whether the complainants will Bhetually
disadvantaged in relation to their pension can belygletermined at the
point of separation (see Judgment 2629). Morearat,so far as they
may be disadvantaged by the fluctuations of théaxge rate between
the dollar and the franc, that is a matter beydmddontrol of WIPO.
Further, WIPO Staff Regulation 3.15(c) specificadlpvides:

“Where promotion of a staff member from the Gen&waivice category to

the Professional category results in a reduction haf pensionable

remuneration, the staff member concerned shalimoato benefit from the

said remuneration at the level it had reached inaelg prior to

promotion until such time as, for any reason, teegonable remuneration

corresponding to his salary in the Professionakgmty exceeds the

aforementioned level.”
The effect of that provision is that there is ofiyited protection of
pensionable remuneration and, as pointed out igrdedt 1171 in
relation to a similar provision, a staff member Ynmeot properly object
if [...] his pensionable remuneration has not incegadecause he was
appointed to P.2 at the highest step and has nmaivesl any
advancement or further promotion since then”.

7. WIPO denies that there is or was a practice of lacaed
promotion to grade P-3 for long-serving staff memslygromoted from
the General Service category. In this respectelies on material it
provided to the Appeal Board showing that, for tdwe years to 2006,
the period of promotion from grade P-2 to grade ®aBed from
slightly less than one year to nearly 5.9 yearswéi@r, of the

13
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39 persons promoted to grade P-3, 33 were promiateshder four
years, 23 were promoted in under three years amnithin two years.
In addition, the information did not indicate whidf those staff
members had been long-serving staff members iGGdeeral Service
category.

8. Inits reports dealing with the complainants’ imt@rappeals,
the Appeal Board could not confirm that there wagractice of
accelerated promotion from grade P-2 to grade Br3adng-serving
staff members promoted from the General Servicegoay. However,
it stated that it “certainly was convinced thatréthavere instances of
staff members promoted before the stipulated tlyeses seniority”
and added that it was “familiar also with some sabat did not even
necessitate going through the standard promotiooegiure”.

9. Whether or not there was a practice of promotinggio
serving staff members from grade P-2 to grade Rt3irwone or two
years of their promotion from the General Serviategory, as claimed
by the complainants, it is inconceivable that |I@egving staff
members would accept promotion from the GeneraliG&eicategory
to the Professional category unless there were spraetice that
minimised the risk of financial disadvantage. Mat@m and as will
later appear in relation to the endeavours to gealypromotion for the
fourth complainant, there is evidence that theres veame such
practice. Further, the fact that of the 42 persprnoted from the
General Service category to the Professional categahin the ten
years prior to 2006, 23 were further promoted t8 Rithin three
years, suggests that there was a practice of at &msidering the
question of promotion before the staff member'ausalell below what
it would have been had he or she remained in theefak Service
category.

10. It should also be noted that the Guidelines on Btmmn of

Staff which were first promulgated in Office Insttion No. 12/1998
made specific provision for accelerated promotiothese terms:

14
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“A staff member who has performed his/her dutiesaim outstanding
manner, who has demonstrated high career poteil as a result, has
had various assignments in the present grade forperd duties at a higher
level than the grade of his/her post, may exceptipibe considered for an
accelerated promotion, but normally not earlier than one year before
completion of the minimum in-grade period [...].”
No equivalent provision is to be found in the Gliltes on the
Promotion of Staff promulgated in Office Instructiblo. 8/2006. Until
then, however, the provision with respect to ace¢del promotion
provided a basis for a practice of at least comsigethe accelerated
promotion of persons promoted from the GeneraliSemategory.

11. The salary figures relating to the complainantsdaie that
two of them suffered a salary disadvantage aftar fjgears and the
other two after three and two years respectiveher@ is no reason to
suppose that the pattern would be significantljed#nt in the case of
others promoted from the General Service categdny.these
circumstances, and given that WIPO has not offared explanation
for the accelerated promotions indicated by its digures, it is
reasonable to infer that there was a practice tdegt considering the
promotion to grade P-3 of long-serving staff merslygmomoted from
the General Service category to the Professiortalgoay some time
before their salary became less than it would leeen if they had not
been promoted. For reasons that will appear ldtisrnot necessary to
consider whether that practice has survived in dhse of persons
promoted after the Guidelines were reissued in c@ffinstruction
No. 8/2006.

12. In addition, a practice of considering accelergteamotion
before staff members suffer a salary disadvansgensistent with the
duty of good faith. In this regard, ordinary corsations of good faith
require that an international organisation enshe¢ & person is not
disadvantaged by promotion. Thus in Judgment 460ase where
promotion resulted in an increase in basic salatyalbreduction in net
salary because of the cancellation of a specia} dllowance, the
Tribunal held:

15
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“This anomaly is unacceptable. It is quite unfairreduce remuneration
when responsibility is increased.”
The same principle holds good whether the redueiommediate or,
as here, occurs with the passage of time.

13. Before turning to the reasons given by the DireGeneral
for his decision neither to grant retroactive effiecthe complainants’
promotion nor to correct their personal transitioalbowance, it is
appropriate to note the actions taken by them toreepromotion to
grade P-3.

The first complainant requested a personal promotio
grade P-3 on 2 November 2004. Her request was sigopby her
supervisor. She sent reminders on 18 May 2005 andi April 2006,
and her supervisor forwarded a formal recommendatio 9 May
2006. Her case was then submitted to the Prométdwisory Board
which, in June 2006, recommended that her caseh&dered at its
next session.

The second complainant sought reclassification af fost on
18 August 2005. Her supervisors supported her stque 1 February
2006 and, again, on 5 July 2006. It seems thdipadfh there was then
an ongoing classification and promotion on meriéreise, her case
was not considered.

The third complainant sought assistance with rdspecher
situation from the Human Resources Management [rapat on
1 June 2005. She met with the Director and Deputgdir of the
Department in October 2005 but heard nothing furthe

The fourth complainant’s supervisor requested hemption to
grade P-3 in October 2004 and she was informed thet
recommendation would be forwarded to the Promothulvisory
Board for consideration at its next session. In theantime, she
reported that the complainant’s post should be idiately reclassified
and pointed out that in April 2003 she had beeroayed to grade P-2
on the understanding that she would be promotegiede P-3 a year
later “in accordance with the custom”. In June 2@Gé Promotion
Advisory Board reported that it had not reviewed ttomplainant’s

16
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case, as she did not have “the minimum in-gradeireqeent”. Her
supervisor protested that course, stating that2003 the Human
Resources Management Department had indicated stmat would
receive grade P-3 approximately a year later. $heladed by saying
that, in her view, promotions requested before Gledelines on the
Promotion of Staff were reissued in 2006 shouldgbeen special
consideration because of the difference between tred “the practice
prevalent at the time the request for promotion aragnally made”.

14. On 15 August 2006 the four complainants made at join
request to the Director General for immediate pridomoto grade P-3
with retroactive effect from one year after theiromotion to
grade P-2 and for correction of their personalditeonal allowances.
Having received no reply, they submitted sepanttermal appeals on
6 November 2006. The Appeal Board issued its repmmt22 January
2007. On 29 May they were informed that the Direc@neral had
decided to refer the cases of the first, secondfamdh complainants
to an extraordinary session of the Promotion AdyisBoard and
that, subject to a recommendation from her superyithe third
complainant’s case would be referred for considmmagt its next
session, but that she could revert to grade GTeifs® wished.

15. The Promotion Advisory Board met on 31 May 2007 and
considered all four cases. However, it did not ersthe question
of retroactive effect as that was beyond its coemet. The
complainants took up that issue with the Directen&al. They were
informed on 20 July that their claim for retroaetieffect had been
refused by the Director General. The claim of thet,f second and
fourth complainants was refused on the grounds tivate was no
requirement under the Staff Regulations and StaffeR for their
promotion to be retroactive; that promotion decisiavere normally
prospective and not retroactive; that there had bee retroactive
promotions since the Guidelines on the PromotionStdff were
reissued in 2006; and that the non-retroactivereatfithe promotions
was consistent with the Organization’s practice.
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It was also noted that the Appeal Board had noh hemnimous
as to the retroactive effect of the promotion of first and second
complainants and that it had made no recommenda®rio the
retroactive effect of the third complainant’s prdion. No reason was
given for refusing to correct their personal tréinsal allowance.

16. There is evidence of retroactive effect being givien
promotion decisions in 2004 and, thus, it is natacl either that
promotion decisions were normally prospective at the decisions to
refuse retroactive effect in the present cases wensistent with the
Organization’s practice. However, it is clear ttteg Director General
has a discretion to decide whether or not to gateoactive effect to
the complainants’ promotion. In this regard, theovmsion
in the Guidelines on the Promotion of Staff reiskie2006 that “[t]he
implementation [of promotions] can in no case be dena
with retroactive effect” must be construed as aedion to the
Promotion Advisory Board and not as derogating friti@ “general
rule [...] that promotion is at the [Director] Genksaliscretion” (see
Judgment 1025). Further, the complainants haveugexti evidence in
which the Director General has given retroactiiectfto promotions,
notwithstanding the Guidelines contained in Offidestruction
No. 8/2006, albeit that the promotions concernedewhe result of
reclassification rather than promotion on meritailHifference is not
significant. Considerations of fairness and justamgply to merit
promotions as well as to promotions resulting fretiassification.

17. The decisions not to give retroactive effect to the
complainants’ promotion, being discretionary, arbjsct to review on
limited grounds. Those grounds include “disregdrdroessential fact,
a mistaken deduction from the evidence [and] aakésof fact or law”
(see Judgment 1137). The Director General proceeddlde basis that
there was not and had not at any relevant time l@e@nactice of
considering the accelerated promotion to grade d?-Bng-serving
staff members promoted from the General Servicegcay. That was
a mistake of fact. Moreover, it occasioned bothemor of law and a
disregard of an essential fact. In the first placeesulted in the failure
to consider that, given the practice of consideriagcelerated
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promotion before persons promoted from the Gertzalice category
became financially disadvantaged, it was reasortahilefer that those
persons promoted before the Guidelines were raisgue2006 had
acted in reliance on that practice. That being 130 given that the
failure to observe the practice could and, in tesent cases, did result
in disadvantage, ordinary principles of good faittd estoppel obliged
the Organization to observe that practice in refatio them, even
though new Guidelines were issued in 2006. Accaglgirthe Director
General overlooked the essential fact that the taimants had acted
on the basis that the practice would be observedcammitted an
error of law in failing to recognise that the Orgation had an
obligation to observe the practice and that theirfaito do so required
remedial action. In addition, he committed a furtkeror of law in
failing to take into consideration that, if the qaainants would have
been promoted in accordance with the practice ifietht the only
possible remedial action was to give retroactivéectf to their
promotion, because this is the only course that @agrcome the
disadvantages associated with pensionable remiorerdt follows
that the decisions not to grant retroactive effeast be set aside.

18. It should also be noted that there was an additierar in
relation to the fourth complainant. The evidenaarfrher supervisor
was that there was an undertaking from the Humasofees
Management Department in April 2003 that she wdwddpromoted
one year later and that should have been takendotmunt. The
Organization’s argument that it is not bound byrespntations from
“Program Managers or supervisors” is irrelevant.

19. The complainants’ claim for correction of their pemal
transitional allowance must be rejected. The déoluaif increases to
grade P-2 salaries is an integral part of the paitd practice adopted
by WIPO to ensure that promotion from the GeneraVi8e category
to the Professional category results in increasetuneration. If, in a
particular case, the personal transitional alloveathaes not result in a
staff member receiving a higher salary than he h@ would have
received if not promoted, the proper course isdction of the kind
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directed by the Tribunal in Judgment 460, namélg,rhaking of “such
special arrangements” as may be appropriate tesedhe situation.

20. The complainants seek moral damages by referentketo
delay in considering their promotion and the irlagties in the
Appeal Board proceedings. There is nothing to ssigdbat the
irregularities in the appeal proceedings, if angsufted in any
prejudice to the complainants. Accordingly, morainéges will not be
awarded on that account. However, the positiorifisrdnt in relation
to the delay in considering the complainants’ prbam They contend
that the delay was referable to the fact that tHassIfication
Committee did not meet between 2001 and 2006 aeudtilere were
interruptions in the work of the Promotion AdvisdBpard in 2004,
2005 and 2006. This is not denied by WIPO. Howeveontends that
there was no inordinate delay between the supesviso
recommendations and the promotion eventually gdante the
complainants. According to the Organization, théaylen relation to
the first complainant was two years and six mordingl in relation to
the second, third and fourth, one year and ninetinsotwo years and
two years and seven months, respectively. The slel@ye significant
and WIPO has offered no explanation for them. Meeeoand in light
of the finding that there was a practice of congidg accelerated
promotion before persons promoted from the Gertzalice category
suffered financial disadvantage, the argument ti@&re was no
specific timeline must be rejected. So, too, mhetdargument that the
complainants “were not promoted to [grade] P-3 ludtine 2007
because they were not deemed qualified [...] and fhejr posts did
not merit reclassification at that time”. The ewvide is that no
consideration was given to either course until JA@66 and, then,
only in relation to the first and fourth complaitsinwhen the
Promotion Advisory Board referred the first compkait’'s case to its
next session and considered the fourth complaisaate by reference
to the Guidelines on the Promotion of Staff as prigated in 2006
and apparently without regard to the undertakingigiby the Human
Resources Management Department in 2003. In eacke, ca
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the delay warrants an award of moral damages inatnheunt of
15,000 Swiss francs.

21. As already indicated, the decisions not to gratrbaetive
effect to the complainants’ promotion must be sidea In the case of
the first, second and third complainants, the matteust be remitted
for reconsideration on the basis that each promalwuld be made
retroactive to the earliest date on which it woliétve been granted in
accordance with the Guidelines set out in Officestriinction
No. 12/1998 if the supervisors’ recommendations leeh considered
within three months of receipt and, if promotionukbnot then have
been granted, on the basis that the recommendationkl have been
considered at six-monthly intervals. In the case tbé fourth
complainant, the matter is remitted for reconsitienson the basis that
her promotion should be made retroactive to thkesadate on which
she would have been promoted had her case beei@wmtsin April
2004 and, if she would not then have been promatedhe basis that
her case would also have been considered at sitxhtgdntervals.

22. The claims for a refund of the deductions from pleesonal
transitional allowance must fail. However, it ighvn the scope of that
claim to order that, if reconsideration of the effee dates of
promotion does not result in a situation in whichcomplainant was at
any stage in receipt of a lower remuneration thiae would have
received had she not been promoted, some speczigament must
be made to remedy that situation. It will be ordesecordingly.

23. The complainants are each entitled to their costghie
amount of 1,500 francs.

DECISION
For the above reasons,

1. The Director General's decisions to deny retroactffect to the
promotion to grade P-3 granted to the complainargsset aside,
as are his decisions to deny a correction to tipeirsonal
transitional allowances.
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The matters relating to Ms D., Ms L. and Ms M. emitted to
the Director General for reconsideration on theisb#izat each
promotion should be made retroactive to the datewbith it
would have been granted in accordance with the €hings on
Promotion of Staff issued in Office Instruction Nb2/1998, if
their supervisors’ recommendations had been comsidwithin
three months of receipt and, if promotion would tioeén have
been granted, on the basis that the recommendationkl have
been considered at six-monthly intervals.

The matter relating to Ms P. is remitted to theebior General for
reconsideration on the basis that her promotionulshbe made
retroactive to the earliest date on which it wolldve been
granted in accordance with the Guidelines on Prmmaif Staff
set out in Office Instruction No. 12/1998, had pesmotion been
considered in April 2004 and, if she would not theawve been
promoted, on the basis that her promotion wouldehéeen
considered at six-monthly intervals.

WIPO shall make such special arrangements as are@pate to
ensure that none of the complainants was at agg stareceipt of
a lower salary than she would have received hadnshebeen
promoted from the General Service category to tlufeBsional
category, unless reconsideration of the effectiatesl of their
promotion in accordance with points 2 and 3 ab@relers that
unnecessary.

The Organization shall pay each of the complainants
15,000 Swiss francs by way of moral damages araDXffancs by
way of costs.

The complaints are otherwise dismissed.
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In witness of this judgment, adopted on 30 Octdi#8, Mr Seydou
Ba, President of the Tribunal, Ms Mary G. Gaudrdite-President,
and Ms Dolores M. Hansen, Judge, sign below, ad, doatherine
Comtet, Registrar.

Delivered in public in Geneva on 4 February 2009.

Seydou Ba

Mary G. Gaudron
Dolores M. Hansen
Catherine Comtet
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