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THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed against the Eusopéatent
Organisation (EPO) by Mr R. B. J. (his second) dvidy 2011, Mr M.
U. R. S. (his second) on 17 May, Mr A. A. L. (hecend) and Ms M.
P. L. on 20 May (her complaint was corrected od@4e) and Mr J. G.
P. on 21 May, the EPO’s single reply of 20 Septemlbe
complainants’ rejoinder of 2 December 2011 and&2R©’s surrejoinder
of 16 March 2012;

Considering the complaints filed against the EPMMbA. P. (his
third) and Mr L. P. (his eighth) on 6 May 2011, MB. (his fourth) on
21 May 2011, and Ms D. H. (her third) and Mr D0o8.25 May 2011,
the EPQO’s single reply dated 19 September 2011cangcted on 6
October 2011, the complainants’ rejoinder of 18.day 2012 and the
EPO's surrejoinder of 27 April 2012;

Considering the applications to intervene filedl§y EPO staff
members between May and September 2011 and thesEB@®ments
thereon of 23 December 2011;
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Considering the applications to intervene of MrM, Mr T. D.,
MrW. G. and Mr R. T. K. of 12 January 2012 andBERO’s comments
thereon of 2 February 2012;

Considering that between April and September 2015HMS.,
Mr R.-M. M., Mr B. R., Mr R. K., Ms N. H.-H., Ms (. and Mr H. P.
informed the Registrar of the Tribunal in writingat they wished to
withdraw their application to intervene, and thiae tEPO had no
objection to the withdrawals;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissicared decided not to hold
oral proceedings, for which none of the partiesdadied;

Considering that the facts of the case may be suhumas follows:

The complainants challenge the salary deductiorderfalowing
their participation in strikes.

Throughout 2006 and in early 2007 strikes were risgal at
the European Patent Office, the EPO’s secretaiminst the planned
introduction on 1 January 2007 of a new reportingthand known
as PAX (Productivity Assessment for Examiners). Thenplainants
participated in these strikes. At the time of thet$, they all worked
full-time, except Ms H. and Mr S., who worked atetlrate
of 80 per cent.

By a communiqué dated 22 December 2006 the Presidehe
Office informed all EPO staff that after examiniag appeal filed
in 2006 the Internal Appeals Committee (IAC) hadaloded that
the composition of the 2006 General Advisory Cornterif{ GAC) was
invalid. He had therefore decided that the intrdiduc of the PAX
reporting method would be re-submitted for consigitaby the 2007
GAC.

In February 2007 the complainants, as well as 7Bérostaff
members, filed generic appeals against the saladuations made
following strike days. The complainants contestexivtery principle of
such deductions and their method of calculationPMMr P. and Mr B.
claimed reimbursement of the amounts deducted widrest, moral
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damages, as well as costs. Ms H. and Mr S. alsested the basis for
the calculation of the deductions. Mr B. J., MiISR.Mr A. L., Ms P. L.
and Mr G. P. claimed reimbursement of the amourdgdudted
in June 2006, November 2006, December 2006 an&daf007, with
interest, as well as moral damages and costs.

On 21 March 2007 the complainants were informed thair
appeals had been referred to the IAC for an opirAdmearing was held
on 15 June 2010, based on a test case procediréesitappellants,
including Mr B. J., Ms H. and Mr S. The IAC issuitsl opinion on
8 December 2010. It unanimously recommended digmgshe test
appeals as irreceivable in part, as only the cldomseimbursement of
the deductions made over the last three monthsgd#ie date of filing
of the appeals were receivable. A majority reconmaedrdismissing the
test appeals as unfounded. A minority recommendeabursing part
of the salary deductions with interest and awar&@g@ euros in costs.
The IAC unanimously recommended that the claimdamages on
account of excessive delay made by Ms H. be alloavetithat she be
awarded 250 euros on that account.

By a letter of 9 February 2011 Mr B. J. was infodn&f the
decision of the Vice-President in charge of Admtiaison (VP4),
acting by delegation of power from the Presidemtigject his appeal
as irreceivable in part and entirely unfounded.tTisathe decision
impugned by Mr B. J. Mr R. S., Mr A. L., Ms P. lnaMr G. P., who
were not test appellants, impugn the decision coadan a letter dated
25 February 2011 informing them that VP4 had akscided to reject
their appeals as unfounded unless they requestacthgation of the
proceedings in their case or decided to refer tatanto the Tribunal.
All five ask the Tribunal to quash the impugnedigiens and to order
the reimbursement of the amounts deducted due rticipation in
strike days, with interest. They seek a total @08, euros in moral
damages, including 1,000 euros for the excessiayda the
proceedings, as well as 1,000 euros in costs. Tdsy that, in
accordance with Article 11 of its Rules, the Triblrequest the former
and current Vice-President in charge of Legal antdrhational Affairs
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(VP5) to testify in writing with respect to theillegations of abuse of
power.

The EPO submits that the complaints of Mr B. J.RVIB., Mr A. L.,
Ms P. L. and Mr G. P. are entirely unfounded. Iitests the necessity
of the request for written statements from the farand current VP5.

Mr P., Mr P., Mr B., Ms H. and Mr S. all impugn tlaove-
mentioned decision contained in the letter of 2briary 2011 before
the Tribunal. They ask the Tribunal to quash thaugned decision and
to order the reimbursement of the amounts dedulttedo participation
in strike days. They seek moral damages under adveads as well as
costs. They also ask the Tribunal to order ceriarad to give guidance
as to the appropriate level of compensation foessive delay in the
proceedings.

The EPO submits that the complaints of Mr P., MrNat B.,
Ms H. and Mr S. are receivable only in so far asytseek to be
reimbursed for the deductions made during thethaee months before
the date of filing their appeals, and that theyearérely unfounded.

By a letter of 26 August 2015 the EPO informedRegistry that
it had taken measures to implement Judgment 3&h9eded on 9 July
2014, on salary deductions for strike actions bjf shembers working
part-time for those complainants and intervenensemed in the present
case. The EPO paid arrears and interest to thagedm the calculation
method set out in Judgment 3369 was beneficialaddition, all
complainants and interveners concerned receive@03dluros for
damages and costs, even if they were not paidraraea interest.

CONSIDERATIONS

1. A number of EPO employees went on strike througR006
and the beginning of 2007 against the new reporieghod “PAX”
which was to be implemented on 1 January 2007 Z0»eZember 2006,
through Communiqué No. 19, the President of thec®fhformed staff
members that the IAC had concluded, in the cordEan appeal filed
in 2006, that the composition of the 2006 GAC waproper. He had
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therefore decided not to implement the PAX on 1udan 2007 as his
relevant previous decision regarding the PAX waseldan the advice
of an improperly composed GAC and was thereforawfull.

2. Inthe present complaints, ten complainants andritéd/eners
impugn the 9 and 25 February 2011 decisions of Ydkén by delegated
authority from the President, with regard to theeinal test appeal
proceedings which led to the IAC single opinionl®/07. The decision
dated 9 February 2011 was addressed to the testlappMr B. J.
chosen to represent the 787 generic appeals thatfiled against the
salary deductions made following strike days. le fthecision of
9 February, VP4 rejected the test appeals agdiestaéductions related
to their strikes as irreceivable in part and unfiahin their entirety and
agreed with the majority opinion of the IAC whiayuhd that there was
no abuse of authority or bad faith establishedneyRresident’s course
of action. It was noted that the President had comoated his decision
not to implement the PAX on 1 January 2007 in gredient and diligent
manner (i.e. within 11 days of receiving the IAG[gnion) and that an
earlier communication date would not have endedrttiestrial action
as the strikes continued even after the publicabbrPresidential
Communigué No. 19.

The decision of 25 February 2011, addressed atfah appellants,
notified them that the IAC had reached an opiniam,anonymous
version of which was forwarded to them, and tha# Wiad decided to
reject the test appeals (as noted in the 9 Febderigsion mentioned
above). They were additionally informed of the daling:

“[Flor the same reasons VP4 has also decided éztras unfounded your
own appeal in this matter, unless within one marfithe receipt of this letter
you request in writing continuation of the appealgeedings in your own
case. In this case you are requested to providemeavhy your case should
be treated differently from the test appeals. Yo farther informed that,
if you do not request continuation of the appeatpedings, you may file a
complaint with [the Tribunal] as set out in Artidlé9 [of the Service Regulations
for Permanent Employees of the European Patenté&féir intervene in a
complaint filed by another party to [IA/]16/07. this case the Office will not
consider your complaint as irreceivable for failto@xhaust the internal means
of appeal.”
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3. The complainants ask the Tribunal to quash the @ an

25 February 2011 decisions as applicable to theser the reimbursement
of the deductions applied to salaries and allowsume&ating to strike
days under Article 65 of the Service Regulationish interest; order
an award of moral damages for the President’s abtigower, the
unlawful restriction of the right to strike, unddelay in the internal
procedure, and unequal treatment by the IAC; amdvierd costs. Some
complainants also ask the Tribunal to order reirsdment of the overpaid
social security premiums and seek an order ofareriiand guidance
as to the appropriate level of compensation foessive delay in the
internal appeal proceedings. Complainants who werking 80 per cent
part-time at the time of the strikes subordinatetyuest the reimbursement
of the salary deductions made at a rate of onetyienirth instead of
the one-thirtieth rate subtracted for full time doyees.

4. Some complainants base their complaints on thengi®that
their internal appeals before the IAC were recdwa their entirety.
They assert that the President abused his authmyritgking a decision
based on the advice of a GAC which was later fdorok improperly
composed (IA/22/06). They claim that the deductioagle from their
salaries with regard to their participation in gtekes “may have been
justified in law, but not in equity”. With regard tssues of law, some
complainants contest the fact that the EPO redticedallowances
payable to them but not the contributions whiclythad to pay into the
funds. They state that the President acted aribjtiamot also reducing
the social security premiums by one-thirtieth ahdt tin calculating
salary deductions he did not take into accountsbate complainants
were on 80 per cent part-time work and thereforeewessentially
“punished’ in a disproportional way if compared thvifull-time
employees”, which constitutes unequal treatmentmeSoomplainants
claim that the delegation of authority from the dtdent to VP4 was
flawed because the Act of Delegation was neveriglubdl and, as it
regarded an issue of “general political signifiagiheithin the meaning
of this Act, VP4 had to refer the matter to thesiRtent, and therefore
the decision by VP4 was taken without authoritye Tlecision was not
sufficiently reasoned as “incorporating by refeehihe reasoning of
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another internal appeal (1A/22/06) without makimg tessence of its
content known constituted a formal flaw. The corm@ats claim that
there was an excessive delay in the internal agpeatedings, which
began with the submission of their appeals at dygriming of 2007 and
ended with the final decisions of 9 or 25 Febru2y1, and that this
merits an award of damages.

5. Asthe ten complaints raise the same or siisBaies, impugning
two nearly identical decisions endorsing the sakddpinion (IA/16/07)
resulting from the test appeals, the Tribunal findsnvenient that they
be joined and addressed in a single decision. &hedmplaints and
the 164 applications to intervene (seven inten&mave withdrawn
their applications) are receivable.

6. In its majority opinion regarding 1A/16/07, th&C rejected
the claims regarding June and July 2006 payslipgexzivable on the
grounds that they were time-barred and rejecteddh®ining claims
regarding the subsequent payslips as unfoundede Smmplainants
assert that their claims regarding the salary diémhg carried out in
their payslips for June and July 2006 were basetth@mpublication of
Presidential Communiqué No. 19 dated 22 Decemb@s, 2% only with
that publication did they become aware that theiBlemt had endorsed
the 1AC'’s finding that the composition of the 20B8C was unlawful.
As the decision to implement the PAX is what hamhgpted their strike
actions, the complainants claim that the salaryudiohs, made as a
consequence of their participation in the strikesr,e not made in good
faith and should be reimbursed as the strikes wardered pointless
by the unlawfulness of the decision. This claimuifounded. The
salary deductions were the necessary consequetioe @dmplainants’
participation in the strikes in accordance withgtiaciple of payment for
services rendered. The reasons for the strikestl@dcomplainants’
individual decisions to participate in the strikaie irrelevant. The
deductions “merely give effect to a general rudayfllly applied in the
Organisation, which does not allow remuneratiopg@aid for services
not rendered” (see Judgment 2516, consideratioht®).annulment of
the unlawful decision to implement the PAX on 1ukay 2007 was not
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a relevant factor in the process which led to thpugned deductions,
and the complainants’ decisions to participatba@strikes were individual
and personal. The deductions were made in acccgdaitic the law and

there is no reason for an equitable remedy. Moredwean be noted that
the complainants have the right to formally congast decision which

affects them negatively by impugning it within thernal appeals
system. Accordingly, the annulment of the unlawfatision did not

have any bearing on the lawfulness of any of theesied deductions,
nor on the time-limit for contesting their June ahdly 2006 payslips.
The IAC and the impugned decisions were correfihiting the claims

against the payslips for June and July 2006 teorbedivable.

7. The complainants claim that the EPO breachetliisof good
faith and their right to strike and that the Prestcabused his authority.
These claims are likewise unfounded. The complandrave not
presented any evidence that the President acteatiifaith in deciding
to implement the PAX with effect on 1 January 2Qi#&ed on the
advice of the GAC which was later found to be itlagy composed.
The President did not abuse his authority as heagtisg within his
competence both in deciding to implement the PAX. danuary 2007
and in later deciding not to implement the PAX biattdate. The
President and the Staff Union became aware of hh#lenges to the
decision to implement the PAX with the filing oftémnal appeal
IA/22/06. However it should be noted that a pendimtgrnal appeal
does not suspend the decision in question andrdiega of the
outcome of the appeal, the opinion of the IAC i$ lniading and the
President retains the right to take a final deoigia the matter as she
or he sees fit. The mere fact that the final denigivhich in this case
was not unlawful) may be unlawful does not meantti@decision was
arbitrary. The claim that the employees who hadmal to participate
in the strikes should have been notified that theision to implement
the PAX as planned could be considered unlawfuluniounded.
Regardless, their assertion that it would havectdte their decisions
to participate in those strikes is belied by the that they continued to
participate in the planned strikes even after tAeD2cember 2006
publication of Presidential Communiqué No. 19.

8
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8. The claim requesting reimbursement for the caidrigocial
security premiums as the President acted arbitriarihot also reducing
the social security premiums by one-thirtieth isoumded. The 1AC
was correct in finding that claim unfounded. Théiinal also agrees
that the social security contributions could novéndoeen reduced.
Employees on strike must be considered to be incgewith regard to
social security coverage and the days of strikecatmted as regular
days with regard to the accumulation of pensioreréfore, a reduction
would only serve to unbalance the equilibrium betwéne respective
rights and obligations of the employees and employe

9. The claim regarding the President’s delegatiosuthority to
VP4 is unfounded. Contrary to the complainantshsigbions, publication
IS not a requirement for the lawfulness of actdelegation unless
otherwise provided by the relevant rules. It isiggtothat the delegation
be declared and, when a complainant calls for piieetf power has in
fact been delegated to a specific person, it istdeamfor the organisation
to produce such proof (see Judgment 2028, consimei@(3)). In the
present case the delegation of authority was pravehe letter dated
24 March 2011. The complainants assert that titetson falls under
the provisions of Article 6 of the Act of Delegaticas amended by the
decision of 19 July 2010, which states that “[ixse the decision may
have a general political significance, the persested with the authority
to decide shall refer the matter to the Presidérihe Office”. The
Tribunal finds that, as the EPO was bound to makarg deductions
with regard to strike days, the decision cannotdiesidered to have a
general political significance, and, therefore, Wit acting within his
power to decide.

10. The claim that the decision was not adequatedyivated,
because “incorporating by reference” the reasomranother internal
appeal (1A/22/06) without making the essence ofcistent known
constituted a formal flaw, is unfounded. Indee@, Thibunal observes
that the content of the opinion in I1A/22/06 was commicated to the
staff in Presidential Communiqué No. 19. Moreotee,content of that
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opinion is in any event irrelevant to the substant¢he impugned
decision.

11. The claim that the President did not take eatoount that
some complainants were on 80 per cent part-timé&\aod therefore
were essentially “punished’ in a disproportionaynf compared with
full-time employees”, which constitutes unequahtmeent, is founded.
This question was addressed in the complaint lgadidudgment 3369,
in which the Tribunal found in considerations 7ltbthat:

“7. [...] [T]he decision taken by the EPO to applgleduction of one-
twenty-fourth was due to the calculation, basedrighmetically irreproachable
principles, that the complainant had absented Hevgeile participating in
an eight-hour strike, for a period equivalent t®51of her average working
day, having regard to the specific terms of het-pare employment regime.
In so doing, the EPO sought to implement an apprbased on proportionality
which led it to conclude, as stated in its subroissj that the remuneration
of an employee who is absent due to a strike meisetiuced by an amount
equivalent to the duration of such absence asoption of the employee’s
normal working hours.

Such an approach is certainly quite understandabierms of equity
and expediency. However, the Tribunal is boundhseove [...] that this
approach is legally inconsistent with the applieabtatutory provisions,
which are based on a different perspective inréggrd.

8. Atrticle 65 of the Service Regulations, concerrimg ‘[p]ayment of
remuneration’, which establishes inter alia the@ple of monthly payment,
stipulates in subparagraph 1(b) that ‘[w]here reemation is not payable in
respect of a complete month, the monthly amoutitiedivided into thirtieths'.

This provision thus establishes the applicabilily EPO employees
of the ‘thirtieths’ or ‘indivisible thirtieths’ rié applied in many States and
international organisations, according to which wi#itns made from an
employee’s remuneration in the event of absenae in§tance in the event
of a strike — are not calculated on a basis thstristly proportionate to the
duration of the employee’s absence but on the ludidisnp-sum fractions
of one-thirtieth per day.

This rule precludes, by definition, the possibitifydeducting an amount
equivalent to a fraction other than a full numbérttartieths from the
remuneration of an employee who has been absextooint of participation
in a strike.

10
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9. In the case of a part-time employee, the afongimeed provision
of Article 65, subparagraph 1(b), must of coursepglied in conjunction
with the provisions of Article 56, paragraph 4, ethitipulates that:

‘A permanent employee shall be entitled, duringaod for which
he is authorised to work part-time, to remunerafiozportionate to
the working time authorised. He shall, however ticore to receive
in full any dependants’ allowances and educatimwahces to which
he is entitled.’

The thirtieths to be withheld in the event of alzsefor participation in a
strike of an employee working part time must therete calculated on the
basis of the foregoing definition of remuneratioand not, for instance, on
the basis of the remuneration payable to a fuleteamployee.

10. It follows from the foregoing that the Adminition of the EPO
committed an error of law when it decided in thase to apply a deduction
of one-twenty-fourth instead of one-thirtieth t@ ttemuneration payable to
the complainant.”

The Tribunal notes that according to Judgment 38&Bthe case-
law cited therein, allowances are treated as tsadéry with regard to
deductions in the event of a strike. Consequetité/relevant impugned
decisions (to the extent that the deductions eentéite one-thirtieth
rate of reduction for employees working at 80 pemtf must be set
aside and the affected complainants and interveviemsare in the same
situation of fact and law are entitled to a reingmment of the amount
exceeding the one-thirtieth for every day of stiikes interest at 5 per
cent per annum from the date of deduction to the dapayment for
the months of November and December 2006, and gag0@7. These
complainants and interveners are also entitlednt@award of moral
damages for the unlawful deductions of part ofrthe@inuneration due
to absences involving the exercise of the righstrike, which the
Tribunal sets at 1,200 euros each.

12. Regarding the claim for damages deriving fréva kength
of the internal appeal procedure, the complainbate their request
on the assertion that not awarding all appellardsahirdamages for the
delay is unequal treatment. While it is true theg IAC only awarded
moral damages to Ms H., it must be noted that she the only
appellant who submitted a claim for damages bedfedAC when she
realized that her appeal would not be completetiiwia reasonable
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time, thus she was obviously in a different positihan the other
appellants. One of the complainants, Mr B., asdeds he had also
raised this issue before the IAC but he has notgrréhat such a claim
was officially submitted to the IAC and in facttlagsertion is contradicted
by the document signed by the then Chairman of I&@, dated
28 February 2012, stating inter alia that “accagdmthe minutes taken
and our recollection of the hearing of 15 June 2@1® can hereby
confirm that in the present case only the test-fgme[Ms H.]
requested moral damages for the undue length opribeedure. The
other test-appellants did not.” But, as noted exTribunal’s case law, it
is impractical for complainants to submit speaifaims (in their appeals)
against delays in the internal appeal proceduiteegscannot know when
the procedure will finish (see Judgments 2744, idenation 6, and 3429,
consideration 4). However, the Tribunal consideet in the interest
of justice and expediency, it would be appropriatethe IAC and
the President to evaluagx officio the length of the internal appeal
proceedings and consider that in the possible aafambral damages.
This is particularly so in cases which would othieenbe considered
resolved internally but instead continue as comgéefore the Tribunal
for this one issue. In the present case the irteppeeal proceedings lasted
four years, the appeals were not particularly cemptough the number
of appeals that needed to be evaluated prior td¢bssion to consider
test appeals was high (787 appeals), the effecthibalelay had on the
complainants, beyond the lack of legal certaintst thuch a delay
imposes, was not significant, and the appeals teles were largely
unfounded. Having regard to the above, the Tribwilbhward damages
in the amount of 800 euros per complainant andrgervener for the
egregious delay. As the complaints succeed in @adtas the complaints
filed by the employees who worked 80 per cent pare- were more
successful, the complainants who worked at 80 eet are entitled to
costs which the Tribunal sets at 1,000 euros pemptainant and the
remaining complainants are entitled to costs wihehTribunal sets at
400 euros each. Of the initial 171 applicationsitervene, seven have
been withdrawn. The remaining interveners, whoseesaare listed
in the Annex to this Judgment and who are in alamhégal situation
to that of the complainants, are entitled to theesaelief granted to
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the complainants in this judgment, except with eesfgo costs (see
Judgments 2985, consideration 28, and 3571, camasice 10).

DECISION

For the above reasons,

1. The impugned decisions regarding payslips for ttantirs of
November and December 2006, and January 200& &xthant that
they exceeded the one-thirtieth rate of reductmnemployees
working at 80 per cent part-time, are set aside.

2. The EPO shall reimburse each of the complainardsraarveners
working 80 per cent part-time the amount exceetfiagpne-thirtieth
rate of reduction for each day of strike plus iegtrat 5 per cent
per annum from the date of reduction to the dapmagment for the
months of November and December 2006, and JanQ&rF. 2

3. The EPO shall pay 2,000 euros in moral damagéetoamplainants
(and interveners) who worked 80 per cent part-tiorehe unlawful
deductions of part of their remuneration and ferégregious delay
in the internal appeal proceedings.

4. The EPO shall also pay each complainant who woBkeger cent
part-time costs in the amount of 1,000 euros.

5. The EPO shall pay each complainant (and intervimdrs worked
full-time moral damages in the amount of 800 efwothe egregious
delay in the internal appeal proceedings.

6. The EPO shall pay each complainant who workedtifiulé costs
in the amount of 400 euros.

7. All other claims are dismissed.

8. The withdrawal of suit by seven interveners is hgnecorded.
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In witness of this judgment, adopted on 4 May 206Giuseppe
Barbagallo, Vice-President of the Tribunal, Ms DetoM. Hansen, Judge,
and Mr Patrick Frydman, Judge, sign below, as dardzen Petrovi
Registrar.

Delivered in public in Geneva on 6 July 2016.

GIUSEPPEBARBAGALLO

DOLORESM. HANSEN

PATRICK FRYDMAN

DRAZEN PETROVIC
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ANNEX
LIST OF INTERVENERS REFERRED TO IN CONSIDERATION 12 OF
THIS JUDGMENT AND IN POINTS 2,3 AND 5 OF THE DECISION

Names removed.
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