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THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J. S. H. argaithe European
Organisation for the Safety of Air Navigation (Ecomtrol) on 9 July
2013 and corrected on 16 September 2013, Eurod¢snteply of
9 January 2014, the complainant’'s rejoinder of 1&ilA2014 and
corrected on 12 May, and Eurocontrol’s surrejoirafet5 July 2014,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and deamtedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case may be suhup@s follows:

The complainant alleges that his dignity was imgxhiin the
context of his various transfers.

The complainant joined Eurocontrol in Septembei71&8llowing a
reorganisation he was transferred in March 2010 @antcipated in a
training programme to assist with his new dutiasSéptember 2010 he
applied for early termination in accordance wite darly termination of
service scheme (ETS), which was open to all stéff an open-ended
contract and aged 55 or over between 1 Januaryt@@l1December 2012.
His request was granted and he separated fronce@mnil January 2013.
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In the meantime, in February 2011, pursuant tooegemisation of
the Unit in which he worked, he was offered a nesitpn which he
refused. The Director General decided on 1 Mard1.26 transfer him
with immediate effect to the DSR Flexible Resouvtanagement Unit,
which was a unit established (like in all Directes) to place staff who
were “in transition” following reorganisation ofefunits to which they
were assigned until new permanent functions callgtasks were found.
On 1 June 2011 the complainant wrote to the Diréastmeral complaining
about the fact that he had not been given a jcetifin for his transfer
despite his request and stating that since theféahe had been without
any assigned job or task. He asked that he be mtgpoio a post
commensurate with his grade and professional canpets. The Director
General replied on 13 July 2011 that the reasartsigdransfer had been
properly explained to him by his supervisor anddating that proposals
for suitable new opportunities were under discusgiith him.

On 17 April 2012 the complainant wrote two letterghe Director
General. In one he made several requests pursoaAtticle 92,
paragraph 1, of the Staff Regulations. He askdstappointed to a job
commensurate to his competencies for at least msecutive years
before leaving on the ETS, indicating that this wasessary for him to
have a fair chance of finding a suitable job upgpeasation from service
and underlining that the long period of non-adjivitas damaging to him
and his future chances. He also asked again foustification for his
transfers in 2010 and in 2011, and that he be cosgped for the “distress
and damage” resulting from his non-activity anchgétotally sidelined”,
and having been denied the opportunities for prnocavailable to
other staff. In the other letter he claimed thatdignity had been impaired
by the changes that had occurred in his careee &dt0 (transfers, lack
of appraisals in particular) and that he had sedfebullying and
harassment. He therefore requested the Director er@en
to order that an investigation be conducted, ass&®n by the Policy on
Protecting the Dignity of Staff.

The Director General replied to both letters onSEptember 2012

finding that the complainant’'s claim of violatiorf bis dignity was
unfounded. With respect to his request for a datisi accordance with
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Article 92 of the Staff Regulations, he had decitteat the complainant
would remain assigned to the same Unit. He aldedsthat Eurocontrol
was not obliged to prepare the complainant forspeztive employment”
he might take up while on ETS, that he had beeangreasons for his
various transfers, that he had not been depriveppdrtunities, and that
his claim for compensation was therefore rejeckésl.explained that
Eurocontrol had faced successive reorganisatiahalbaffected staff had
to adapt. He highlighted that a comprehensive itigkprogramme had
been drawn up for him, detailed in his draft apgaidior 2010 and that, as
he had refused the offer made to him in Februafyl 26r an important
role, there was no alternative but to place hinthe DSR Flexible
Resource Management Unit.

On 10 December 2012 he filed an internal complaiith the
Director General challenging the decision of 11t8eyper, and was
informed by a letter of 18 January 2013 that Hisrimal complaint would
be examined with all due care by the service covazkr

The complainant filed his complaint with the Trilalion 9 July 2013
against the implied rejection of the internal caaimlof 10 December 2012.

The complainant asks the Tribunal to order thabdappointed to
a position at his grade or higher in Eurocontrai€8els and within his
area of competence, that he remain employed ubitye@rs old, that
he be given “real justifications” for his transf@mdMarch 2010 and 2011,
and that an investigation be conducted, in accamlarth the Policy on
Protecting the Dignity of Staff, with respect t lallegation of affront
to his dignity. He also seeks financial compensa{#?5,000 euros for
psychological distress; and 311,000 euros for avirty been given the
same professional opportunities as other officials)

Alternatively, he asks the Tribunal to order thatie appointed to a
position at his grade or higher in Eurocontrol Brls and within his area
of competence, that he remain in that positiontves years before
separating on the basis of the ETS; that he bagiaal justifications”
for his transfers in March 2010 and 2011, that mwestigation be
conducted, in accordance with the Policy on Pruotgcthe Dignity
of Staff, with respect to his allegation of affrdathis dignity. He also
seeks financial compensation (225,000 euros farlpdggical distress;
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435,000 euros for not having been given the saafiegsional opportunities
as other officials; and 320,000 euros for the dedrital effect of having
been “sidelined” on his future employment oppotties).

As a further alternative, he asks the Tribunaktteothat he be given
“real justifications” for his transfers in March B0 and 2011, that an
investigation be conducted with respect to higalien of affront to his
dignity in accordance with the Policy on Protecting Dignity of Staff,
and that he be awarded financial compensation @225guros for
psychological distress; 572,000 euros for not lgpkigen given the same
professional opportunities as other officials; B0, euros for the
detrimental effect of having been “sidelined” os hiture employment
opportunities).

Eurocontrol annexed to its reply a letter of 16/R013 by which
the Principal Director of Resources, acting withedation from the
Director General, informed the complainant thathe endorsed the
opinion of the Joint Committee for Disputes that internal complaint
be rejected as unfounded. Noting the Committeesmenendation that
a reasoned opinion be given with respect to thept@inant's allegation
of harassment, he confirmed that the Director Gariead “summarily
dismissed” the allegation on 11 September 201%easitted by the
Policy on Protecting the Dignity of Staff due te ttact that no evidence
that harassment took place was provided, and coeséy no further
investigation was warranted. The complainant irtd&an his rejoinder
that he was made aware of the letter of 16 Jul\8Z0d the first time
when it was forwarded to him with Eurocontrol’'s lsefpefore the
Tribunal. He adds that he claims costs.

Eurocontrol asks the Tribunal to dismiss the compés irreceivable
and unfounded. It stresses that since the complieimao longer in active
employment at Eurocontrol he cannot be appointed fmosition in
Eurocontrol.

CONSIDERATIONS

1. The proceedings, which have culminated in the mtese
complaint, were formally initiated by two correspiemces, each dated
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17 April 2012, which the complainant addressedhéoRirector General.
In those correspondences he complained about hheieig reassigned
in March 2010 and March 2011, and that his perfoilceaappraisals
for 2010 and 2011 had not been done; that he hathamm given “a
professional role, job, tasks, responsibilitiesitaots as well as colleagues
for now more than 410 days”. He further stated thase experiences
had “been very destructive and [...] most distressing painful” and
that he had felt discriminated against for a vengltime as he had not
been given the same opportunities as other stafflbbees. The latter is
essentially a complaint of harassment.

2. The complainant contested the 2010 and 2011 rewseits
and requested justification for them. He also retpekthat he be appointed
to a post commensurate with his qualifications “emdesponding to [his]
recruitment and employment at EUROCONTROL, i.& pmst and job
in or above [his] grade and within [his] areasmffessional competencies
and/or specialities”. He also requested that hedenitted to fill the
post for two consecutive years before he woulddghe employment
of Eurocontrol under the early termination of seevécheme (ETS).

3. It is observed that the complainant had applied darly
termination in September 2010 under the ETS. Tdhisrme was intended
to reduce the staff complement of Eurocontrol ard wpen to staff
members who were 55 years old and over duringghegl January 2011
to 31 December 2012. His request was granted wigrctefrom
1 January 2013 at which time he left the employnaériEurocontrol.
Under the ETS, he then became entitled to a tranait monthly
allowance equal to about 70 per cent of his fissi®salary calculated
in accordance with the applicable Staff Regulations

4. Inone of his correspondences of 17 April 2012¢tivaplainant
also requested compensation for mental sufferingthe distress and
damage caused to [him] for being totally sideliaed non-active from
[the] Agency ['s] activities [...] and for not haviriipeen] given [...]
the same opportunities [for] promotion as otheffstén the other
correspondence, the complainant referred to tregfong matters and
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further stated that he had “also been subjectesl tamber of other
decisions that ha[d] been to [his] detriment thitoug [his] time at

EUROCONTROL". He requested the initiation of an estigation

concerning the infringement of his dignity under sicope of Eurocontrol's
Policy on Protecting the Dignity of Staff.

5.  On 11 September 2012 the Director General rejedted the
foregoing claims as unfounded and informed the daimant that while
Eurocontrol was not obliged to prepare him for pezdive
employment when he took up ETS, it continued tokssks and
activities in which he could be meaningfully enghged that he was
not entitled to compensation as he had not beerrivep of
opportunities by Eurocontrol. On 10 December 2@4&,complainant
submitted an internal complaint against this deaisivhich was sent to
the Joint Committee for Disputes (JCD). On 9 JW{ 2 he filed the
present complaint contesting the decision of 11t&Seper 2012 with
the Tribunal. At that time he had not received @glen on his internal
appeal from the Director General. His complaintefiere purports to
be an appeal against the implied rejection of hisrhal complaint.
It is however observed that the JCD met on 8 A%il3 and delivered
its opinion in which it unanimously recommendedtttte Director
General should reject the complainant’s internadgaint. The Director
General did so in a letter dated 16 July 2013, rsedegys after the
present complaint was filed in the Tribunal. Theues whether these
two documents are admissible in the Tribunal's geatings will be
considered later in this Judgment.

6. The relief claimed in the present complaint mayvemently
be summarized as follows:

(1) That the complainant be appointed to a post angbb
commensurate with his recruitment and employmerih wi
Eurocontrol, or, alternatively, that he be apparte such a
post “in or above [his] grade and within [his] are&professional
competencies and/or specialities”;
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(2) That the complainant be fully employed at Eortdool until
he is sixty years of age, or, alternatively, bew#d to be in
a post referred to in (1) above for at least twasezutive
years before he left on ETS;

(3) That he be given real justification for his se@nments on
1 March 2010 and 1 March 2011;

(4) That, pursuant to the Policy for Protecting Ehignity of Staff
at Eurocontrol, an independent investigation balaoted into
his claim that his dignity was and had been inkohgnd
abused for a long time at Eurocontrol by the PgakDirector
of Resources;

(5) That he be awarded compensation for:

(@ “psychological distress, reputational damaga#lying
and pain caused to [him] for having been totaliyaed,
sidelined and left professionally non-active in
EUROCONTROL since [1 March 2011]";

(b) not having been given the same professionairtyopties
as other staff members at Eurocontrol “for manygta
including professional development, performance
appraisals and hence promotion;

(c) oralternatively, compensation for the detritageffect
upon his future opportunities of employment andiegs
as a result of having been totally isolated, sided
and left professionally non-active in Eurocontriolce
1 March 2011.

7. Eurocontrol raises receivability as a thresholdessisserting
that the complainant’s claims are either time-tdyrog without object,
or that the complainant has not exhausted inteemaédies. The basic
consideration for determining receivability wastesthas follows in
Judgment 3406, under 12 and 13:

“12. As the Tribunal has repeatedly stated, fongta in Judgments 602,

1106, 1466, 2722 and 2821, time limits are an tisgematter of fact and it should
not rule on the lawfulness of a decision whichtie®me final, because any other
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conclusion, even if founded on considerations ofiitgg would impair
the necessary stability of the parties’ legal it which is the very justification
for a time bar. In particular, the fact that a ctaimant may not have discovered
the irregularity on which he or she purports tg ultil after the expiry of the time
limit is not in principle a reason to deem his er tomplaint receivable (see, for
example, Judgments 602, under 3, and 1466, uratet 6).

13. It is true that the Tribunal's case law asfaeh in Judgments 1466,
2722 and 2821 allows exceptions to this rule witgeecomplainant has been
prevented byismgjor from learning of the impugned decision in good t{see
Judgment 21), or where the organisation, by migigathe complainant or
concealing some paper from him or her so as tende@hher harm, has deprived
that person of the possibility of exercising hisher right of appeal, in breach
of the principle of good faith (see Judgment 7%5R)wever, none of these
conditions were met in this case.”

8. Itis determined that the complainant’s claims @ning his
reassignments in March 2010 and March 2011 andehised request
for “real justification” for these reassignments arreceivable. The
decision to reassign him in 2010 was containedhénciorrespondence
to him dated 9 March 2010. He did not appeal teatgion at the time.
The decision to reassign him in March 2011 wasddat®arch 2011.
On 1 June 2011 he asked the Director General tiyjuke transfer.
The Director General replied by correspondenceddag July 2011.
When therefore the complainant raised these matthiscorrespondences
dated 17 April 2012, the internal challenges toséhdecisions were
some months out of time. He had not therefore esteduhis internal
remedies in relation to them, and, accordinglsah@aims are irreceivable
pursuant to Article VII, paragraph 1, of the Trilalia Statute and must
be dismissed.

9. In his correspondences dated 17 April 2012, by whie
initiated his internal appeal, the complainantgatkthat his performance
appraisals for 2010 and 2011 were not done. Hdgyaaf this as one of
the reasons for his alleged distressing and pa@xijpériences and why
he felt discriminated against as not having beeargthe opportunities
as other staff members for professional and caleezlopment and for
promotion. This claim is irreceivable to the exttrat the complainant
makes any assertion that the alleged absence ddppriisals was
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unlawful. This is because he did not challengeatlegied non-appraisals
within the stipulated time and in the prescribedhne. He had not
exhausted his internal remedies in relation toclasn.

Additionally, in his internal complaint, he did natise the issue of
the absence of performance appraisal for 2012.dwernises it in the
present complaint. To the extent that he makesaasgrtion that the
alleged absence of the appraisal for 2012 was dulathat matter is
irreceivable because the complainant did not chgéethat alleged
non-appraisal within the stipulated time and in phescribed manner.
He had not therefore exhausted his internal rersadieelation to it,
and, accordingly, that claim must be dismissedyantsto Article VII,
paragraph 1, of the Tribunal’s Statute.

10. However, the allegations of the absence of thodenmeance
appraisals, as well as his allegations concerniaggassignments of
2010 and 2011, are relevant to the extent thattimeplainant seeks
to rely on them to support his claim that he seffieinfringement of
his dignity; psychological distress; damage to feigutation; denial
of the same professional opportunities as werengteeother staff
members; and detrimental effects upon his futurpodpnities of
employment and earnings. These matters refer, fectefto alleged
continuing harassment.

11. Inasmuch as the complainant’s request for ETS wausted
with effect from 1 January 2013, the remedies whielseeks as set out
as items (1) and (2) of consideration 6 of thisgioent will be
dismissed as the claims he makes in that respeet wighout object
when he filed the present complaint on 9 July 2018s is because
those claims are incompatible with the option which complainant
exercised to take the ETS package thereby havihmtaoily left the
employment of Eurocontrol. Those claims will acdogly be
dismissed.

12. The issue that remains for determination is whether
Tribunal should order an investigation into the ptaimant’s claims that
he suffered infringement of his dignity, psychotadidistress, damage
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to his reputation, denial of the same professiopalortunities as were
given to other staff members, and detrimental &ffegpon his future
opportunities of employment and earnings.

13. First, the complainant argues that the JCD’s opiffidiowing
its meeting of 8 April 2013 in which it considertte complainant’s
internal complaint, as well as the decision of @iy 2013, by which
the Director General accepted its recommendatibosld not be used
or be referred to in the present proceedings. Tdisprding to the
complainant, is because he was not aware thatGiie hkhd met to
consider his internal complaint and he was theeafiot there to present
his case. He states, in the second place, thaadh@dt seen a copy of
the opinion or the letter until he received Eurdoolis reply in the
present proceedings. In response, Eurocontrolsstiaée the documents
were posted to the complainant by ordinary maile Tomplainant
however, insists that, pursuant to Article 26 o titaff Regulations,
Eurocontrol was required to send them to him bysteged post or
should show evidence that he received them byidnisire. To support
this argument, the complainant quotes Article 2thefStaff Regulations
as relevantly stating as follows:

“The personal file of an official shall contain:

(a) all documents concerning his administrativéustand all reports
relating to his ability, efficiency and conduct;

(b) any comments by the official on such documents.

Documents shall be registered, numbered and fiederial order; the
documents referred to in subparagraph a) may natsbd or cited by the
Agency against an official unless they were commated to him before
they were filed.

The communication of any document to an officiallshe evidenced by his
signing it or, failing that, shall be effected bsgistered letter to the last
address communicated by the official.” (Emphasibeald)

14. First, however, this provision does not relatehte tpinion
by the JCD or the decision by the Director Gentir@ateon. Moreover,
the Tribunal has consistently stated that whereexgress rejection
has occurred in the course of the proceedingsgplaces the implicit
decision originally impugned before the Tribunatidhe complaint is
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to be regarded as being directed against the expiagsion (see, for
example, Judgments 2822, under 2, 3373, underd33406, under 9).

15. The complainant provides no evidence to suppordiaiss that
he was denied the same professional opporturidesvere given to other
staff members and for detrimental effects uponfiitisre employment
opportunities and earning. These claims are therefafounded and will
accordingly be dismissed.

16. As to the complainant’s request that the Tribuhalugd order
an investigation into what is essentially his hemaent claim, Eurocontrol’'s
Palicy on Protecting the Dignity of staff requisgstims of harassment in
the workplace to raise their complaints promptlge Policy came into
effect on 1 July 1998. The complainant raised aia$sment claim in one
of his letters of 12 April 2012 to the Director @&eal. In an internal
memorandum dated 11 September 2012, the Directoer@edismissed
this claim “based on the evidence received” asr@gtunfounded”.

17. Under Article 4.7 of the Guidelines and ProcedtweSupport
the Policy on Protecting the Dignity of Staff, whancomplaint of
harassment is made the Director General is totutesta preliminary
investigation “to ascertain whether the complaiatnants the convening
of the Disciplinary Board” to investigate the comipt. The Article
however permits the Director General to dispengk thie preliminary
investigation in clear-cut cases.

In its opinion, the JCD stated that the Directon&al’s response
of 11 September 2012 did not make it clear thatdbeplainant’s
harassment complaint was summarily dismissed fik ¢d evidence.
The JCD recommended that this should be confirmkedvever, it is
observed that the impugned decision “confirmed tinat plea for
harassment was summarily dismissed by the Diréa¢oreral [...] due
to the fact that no evidence was provided that saslassment took
place” and that “[flurther investigation into théeged case was not
warranted”. The Tribunal finds that the complainhas provided no
evidence to show that that decision was wrong ar hirs harassment
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complaint is meritorious. This harassment claithé&efore unfounded
and will be dismissed.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 10 May 2046Giuseppe
Barbagallo, Vice-President of the Tribunal, Ms Dek M. Hansen,
Judge, and Sir Hugh A. Rawlins, Judge, sign belsvdo |, DraZzen
Petrovt, Registrar.

Delivered in public in Geneva on 6 July 2016.

GIUSEPPEBARBAGALLO

DOLORESM. HANSEN

HUGH A. RAWLINS

DRAZEN PETROVIC
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