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Global Fund to Fight AIDS, Tuberculosisand Malaria

120th Session Judgment No. 3506

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms E. O.-W. amsithe Global
Fund to Fight AIDS, Tuberculosis and Malaria onuhe) 2012 and
corrected on 29 August;

Considering the letter of 24 September by whichGhebal Fund
requested a stay of proceedings, the letter ofgfietnber by which
the complainant submitted a similar request, a$ agethe e-mail and
letter of the Registrar of the Tribunal of 28 Nov®n 2012 informing
the parties that the President of the Tribunal hefilised these
requests;

Considering the letter of 17 January 2013 confignthat of
19 December 2012 by which the complainant inforried Registrar
that she wished to withdraw her complaint, theeletf 29 January
2013 in which the Global Fund asked that the compl# be ordered
to pay the costs occasioned by the complaint ardetimail from
the Registrar of 4 February informing the Fund that the Tribunal
to rule on that request, the proceedings would babe pursued;

Considering the reply of the Global Fund of 27 ey 2013,
the complainant’s rejoinder of 22 April and the Bisnsurrejoinder
of 24 July 2013;
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Considering the second complaint filed by the caimgint against
the Global Fund on 19 December 2012 and correate@4oJanuary
2013, the Global Fund’s reply of 21 May, the compat’s rejoinder
of 26 June and the Fund'’s surrejoinder of 30 SelpterB013;

Considering the documents produced by the pariessponse to
the Tribunal’s request for further submissions;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case may be suhupas follows:

The complainant challenges the refusal of someeofrquests
for the defrayal of medical expenses.

The complainant entered the service of the GlobahdFin
February 2004 as Executive Assistant to the Exeeudirector. She
was absent owing to illness on several occasiotwselsm November
2006 and March 2007. When she returned to workeva Bxecutive
Director was on the point of taking office. The quainant states that
he deprived her of any duties and sidelined her.7Qlanuary 2008
her post was abolished and she was reassigned.

The complainant was placed on sick leave as froonuzey 2009.
Having submitted a disability benefit claim, sheswiaformed by
a letter of 30 May 2011 that she had been award&@ aer cent
permanent disability benefit backdated to August®@nd that her
disability was regarded as service-incurred. She advised that her
state of health would be re-evaluated at the erDd1.

The complainant required hospital treatment as ftdnNovember
2011. The insurance company informed her by arlefté¢6 November
that it would not defray these hospitalisation egas as the “maximum
limit of coverage” had already been reached.

On 1 January 2012 the Global Fund transferred theagement
of its health insurance scheme to another insuraorepany, but
the former insurance provider retained the managemkdisability
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insurance. By an e-mail of 20 January 2012 the inswrer explained
that, for the same reason, it would not defray tlenplainant’s

hospitalisation expenses. There was no reply totwe reminders

which the complainant sent by to each of the instgacompanies on
31 January.

By a letter of 6 March 2012 the complainant’s calmeminded
the General Manager of the Global Fund that acogrth the relevant
texts, 100 per cent of the expenses incurred &sultrof a service-
incurred illness should be covered by the healsariance policy. She
therefore asked him to instruct the insurance plerg to defray the
outstanding bills and hospitalisation expensestwh of the periods
concerned, i.e. from 14 November to 31 Decemberl 28id that
commencing on 1 January 2012 respectively. Sheralgoested the
payment of interest. The Head of the Human RessubDmEpartment
informed her by a letter of 15 March 2012 thatshe had failed to
attend the medical evaluation in December 201%terchine whether
the continued payment of a disability benefit wastified, it was
impossible to issue any instructions to the healdurance brokers in
respect of the period after 31 December 2011. Tmeptainant states
that she ended the hospital treatment on 31 M&it@ awing to a lack
of financial resources.

On 18 May the complainant submitted a Request fppeal
to the Appeal Board in which she opted for writ@oceedings. She
requested relief similar to that requested on 6dil@nd, subsidiarily,
asked the Global Fund itself to defray her hosigatibn expenses and
to pay her interest. She also claimed moral damades complainant
was again hospitalised between 30 May and 20 Séete2®12.

On 1 June the complainant filed her first complawith the
Tribunal, impugning the decision of 15 March. Shaimty restated
the claims which she had entered in her Requegtgpeal of 18 May
and also claimed costs in the amount of 10,000 SfrasCs.

The previous insurance company advised the conaiaim a
letter of 30 August 2012 that it agreed to cover ¢éxpenses incurred
during the period ending on 31 December 2011 aatittte medical
expenses incurred as from 1 January 2012 might ladsdefrayed
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provided that “they are work-related” and “subjecthe prior approval
of the insurance company’s medical officer”. Themptainant was
notified of the Administration’s response to hepeal by an e-mail
of 5 September. She was informed in the same e-thai] as the
previous insurance company had decided to covehdbspitalisation

expenses, the Chair of the Appeal Board considéhed matter

to be settled and in consequence had “suspendadappmeal. On

27 September the complainant wrote to the Appeatdand protested
that the matter was not settled. She asked theaGklnd to instruct
the insurance company which had been managing rikerance

scheme since 1 January 2012 to reimburse her hlisgation expenses
for the period between that date and 31 March 2@itB, interest. She
also pressed her claim for moral damages. The Afpead replied

that it did not have the mandate to address dewsiaken by the
insurers.

The complainant informed the Registrar of the Tméuby a
letter of 19 December 2012 that the Appeal Board tl@sed its
examination of her appeal, despite the fact thatespoints remained
unresolved, and that since then the Administratiad not given a
final decision. She informed the Registrar thatwighed to withdraw
her first complaint and to file a second one impogrthe implied
decision to dismiss her internal appeal. In thisosd complaint she
asks the Tribunal to set aside the decision of Jdychl 2012 and
to order the Global Fund to instruct one or otherthe insurance
companies to defray her hospitalisation expensesttie period
between 1 January and 31 March 2012 and to paintezest as from
15 February 2012. Subsidiarily she requests tlaGlobal Fund itself
be ordered to defray her hospitalisation expensefam 1 January
2012 and to pay her interest. She also claims B0SMiss francs in
compensation for moral injury and 10,000 francscitists and towards
[her] counsel’s fees”.

The Global Fund submits that the first complaintrisceivable
because internal remedies have not been exhaustatia the Tribunal
is not competentatione materiaelt asks the Tribunal to declare the
complaint vexatious and to order the complainamayit 25,000 Swiss



Judgment No. 3506

francs in costs and towards “legal expenses”. Thab& Fund also
asks the Tribunal to “declare that the complairsnithdrawal of her
complaint carries the ‘authority oés judicata and that she may no
longer bring a complaint, even a similar one, befan international
(or a domestic) court”.

In her rejoinder regarding her first complaint, tb@mplainant
asks the Tribunal to dismiss all the Global Furdissms and to order
it to reimburse “all [her] legal expenses” and &yher 5,000 Swiss
francs towards “[her] counsel's fees”. In its sijoheder the Global
Fund maintains its position.

In its reply to the second complaint, the Globahdicontends
that the withdrawal of the first complaint hag$ judicataauthority”
and that the complainant may not therefore fileirailar, if not
identical, second complaint with the Tribunal. biddion, the Global
Fund explains that it is not party to the dispigeneen the complainant
and the insurance companies and that the Tribunabt therefore
competent to hear the complaint. It adds that théms which are
receivableratione materiag namely those related to the award of
damages and a contribution towards counsel's f@@sjrreceivable
since internal remedies have not been exhaustetheA&lobal Fund
considers the complaint to be vexatious, it asksTihbunal to order
the complainant to pay the “costs of the proceedires well as
20,000 francs “towards the lawyer’s fees entailgtidr rash conduct”.

In her rejoinder regarding her second complairg, dbmplainant
endeavours to show that all her claims are recivabd she adds
further claims that the Global Fund should instrtiee insurance
companies to cover the costs of other medical rireat up until
30 June 2013 or, subsidiarily, that the Global Fsimould itself defray
these expenses. She asks the Tribunal to ordeGlibieal Fund to
bear the “costs of the proceedings” and increasesum she claims
“for costs and towards [her] counsel’'s fees” to0DP, francs. In its
surrejoinder the Global Fund reiterates its positio
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CONSIDERATIONS

1. In substance, the two complaints, one of which filad a
few days after the matter was referred to the Appeard, the other
after the proceedings before the Board had begmesdsd, seek to
challenge the refusal of Global Fund’'s authoritiestake steps to
ensure that the organisation’s insurers would ctivercomplainant’s
medical expenses.

2. These complaints basically seek the same redratsai@n
largely interdependent; they will therefore be @irto form the subject
of a single judgment.

3. The complainant withdrew her first complaint by eitér
of 17 January 2013. This withdrawal of suit was aotompanied by
any reservations and, as the defendant organisationmed the
Tribunal on 29 January that it had “absolutely rijeotion” to the
withdrawal, it is hereby recorded.

4. Notwithstanding this withdrawal of suit, the Funukisted
on pursuing the proceedings, as it wished to cledsts against the
complainant on the grounds that the complaint veastious.

Without ruling out, as a matter of principle, thespibility of
making such an order against a complainant (see,ekample,
Judgments 1884, 1962, 2211 and 3043), the Tribwikavail itself
of that possibility only in exceptional situatioisdeed, it is essential
that the Tribunal should be open and accessiblatéonational civil
servants without the dissuasive and chilling eft#fgbossible adverse
awards of that kind. In the instant case, the afergioned complaint
cannot be regarded as manifestly vexatious, evaurgthit was clearly
irreceivable because internal remedies had not keebausted. The
Fund’s counterclaim will therefore be dismissed.

5. In her rejoinder the complainant in turn asked tte
defendant organisation be ordered to pay her tarst&ving needlessly
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pursued the proceedings related to this compliirthe circumstances
of the case, there are no grounds for grantingcthis either.

6. So far as concerns the second complaint, which bell
examined below, it must first be noted that, astensitnow stand,
the dispute before the Tribunal concerns only te&agal of the
hospitalisation expenses incurred by the complaibatween 1 January
and 31 March 2012.

Although in her rejoinder the complainant extentied claims to
include the reimbursement of costs related to ottredical treatment
which she received up until 30 June 2013, she h&wmed the
Tribunal in her further submissions that the experia question have
since been covered by the insurance company ca@tterhis additional
claim has therefore now become moot.

7. The Fund raises several objections to the recditabf the
complaint.

8. The Tribunal will not accept the defendant orgaiises
objection that, in view of the withdrawal of thest complaint, the
complainant is effectively barred from lodging dmat complaint
raising substantially the same issues.

As the complainant’s counsel explained in a ldteihe Tribunal
of 19 December 2012, the first complaint was wistvgln precisely on
account of the concomitant filing of a second camplfollowing the
closure of the internal appeal proceedings. Indiéwdabove-mentioned
letter of 17 January 2013 expressly stated thataheplainant intended
to take this step “in view of her new complaint’id therefore perfectly
clear that the complainant was not thereby waiviagright of action
to file any complaint seeking the same redres$aditst complaint,
but merely withdrawing the proceedings, which doeshave the same
effect. It is plain that neither the withdrawal siit itself nor theres
judicataauthority of this judgment by which the withdravierecorded
precludes the filing of the second complaint insjios.
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9. The Global Fund then submits that the Tribunal & n
competent to hear this dispute, as it is a dispeteeen the complainant
and the insurance companies and, in its opinioas amt concern the
organisation itself. The Fund is, however, greatigtaken as to the
nature of this dispute and the duties incumbenhupin this case.

International civil servants’ social protection s an integral
part of their terms of employment, which are thgponsibility of the
organisation for which they work. For this reastespite the defendant
organisation’s insistence to the contrary, whererg@anisation entrusts
the responsibility for providing social protectitma private insurance
company, as is the case here, the organisatioa dagy to ensure that
the insurer correctly processes the claims suldnityeinsured persons.
In this situation, the organisation is in fact l@ldor the acts of its
insurer (see, for example, Judgments 2063, under )31, under 14,
18 and 19).

In the instant case, the matter raised by the caimght is not in
dispute between her and the insurance companyydiween her and
the Fund itself, and it concerns precisely thetatcompliance with its
duty to ensure the proper examination of a claintte reimbursement
of medical expenses. This matter does fall withie fTribunal’s
competence (see, for example, in addition to thereafientioned
Judgments 2063 and 3031, Judgments 2249 and 3030).

10. Nor will the Tribunal accept the objection to raadility
based on the contention that the letter of the Hefathe Human
Resources Department of 15 March 2012 does notitttasa decision.
It is plain on reading that document that its autéxpressed therein
her refusal to call upon the insurance company @wed to pay the
disputed hospitalisation expenses and, in so dogfgsed a request
made by the complainant's counsel on 6 March. Tatter was
therefore a decision adversely affecting the compfet and, as such,
could be challenged in an internal appeal.

11. Lastly, the Global Fund submits that the complaimt
irreceivable pursuant to Article VII, paragraphot the Statute of the
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Tribunal, because the internal remedies availabtbé organisation’s
staff members have not been exhausted. Howeveiikeurthe
complainant’s first complaint, the second complaiotild properly be
brought before the Tribunal at the stage of therirdl proceedings
when this occurred.

The evidence in the file shows that the Chair ef Appeal Board,
on being informed that, after the Fund had inteederthe insurance
company had eventually agreed to reimburse thenmgseat issue,
thought that he could infer from this that the casder consideration
had been settled and he then decided to “suspeadippeal proceedings.
Despite her vigorous protests, the complainant, wias advised
of this decision on 5 September 2012, has neven bbke to obtain
the reopening of these proceeding which rentnfactodefinitively
closed. This decision was manifestly ill-foundesoifar as the insurance
company had formally undertaken to reimburse omnes of the
expenses in question and the complainant’s inteymagal also included
a claim for moral damages which had not been exadriy the Appeal
Board. Moreover and above all, the Board flagrafidyted the rules
of the Operating Procedures for Appeal by not dngwip any report
upon the conclusion of the proceedings, thus maitimgpossible for
the Executive Director to adopt a final decisiontlois appeal.

In these circumstances it is clear that, althobhghneans of internal
redress were not exhausted, the responsibilitthiersituation does not
lie with the complainant, but with the Appeal Boatsklf and hence
with the Fund as guarantor of the correct functignof the Board.
Furthermore, the defendant organisation’s plea tf@tcomplainant
could submit a new appeal is beside the point andeps on bad faith,
because a staff member can hardly be requiregpeate step on which
the organisation neglected to follow up.

As the Tribunal has consistently held in such cirstances,
pursuant to Article VII, paragraph 3, of its Statuthe complainant
could therefore impugn directly before the Triburthe implied
decision arising from the absence of an explicitigien at the end
of the internal appeal proceedings (see, for exanjudgments 2070,
under 5, 2562, under 5 and 6, and 2866, under 5).



Judgment No. 3506

12. On the merits, the Tribunal notes that, after afiigidenying
the possibility of reimbursing 100 per cent of tbemplainant’s
hospitalisation expenses, the insurance companya lecision of
30 August 2012, agreed in principle to cover thpemses at that rate.
Indeed, it accepted that the complainant’s ilineas service-incurred,
which entitled her to full coverage under sectiofOB of Annex B
to the Fund’s Staff Health Insurance Plan Reguhagiod section 2.1.1
of Article 16 of the organisation’s insurance caotr Moreover it was
this change of stance on the part of the insurectwied the Chair of
the Appeal Board to consider that proceedings bethe Board
should be closed, as stated earlier.

13. Although it then covered the hospitalisation expsn$or
the period prior to 1 January 2012, the insurararepany made the
reimbursement of those incurred by the complairsdtdr that date
subject to re-evaluation of her condition. Aftemadical examination
in February 2013 confirmed that the complainatiress was service-
incurred, the insurance company defrayed the mieekpnses referred
to under 6, above, which had been incurred by dheptainant between
1 April 2012 and 30 June 2013, as it had agreedotoHowever,
inexplicably, it did not settle the claim for hotgisation expenses for
the period between 1 January and 31 March 2012hwhad been
submitted to it on time and which it no longer fzenxy reason to reject.

14. While it is surprising that the complainant did rait that
juncture take the initiative of again asking theurance company to
reimburse that sum, which would have doubtless libensimplest
solution, it is equally strange that the Fund, Wwhicas fully informed
of the existence of this dispute, did not botheretmind the insurance
company of its obligation to the complainant.

15. It is true that on 15 March 2012, when the decisiotmally
impugned by the complainant was taken, and likewasethe date
when the implied decision dismissing her interngpeal against it
must be deemed to have been adopted, the re-evalteferred to above
had not yet taken place, with the result that & wacertain whether the

10
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complainant was entitled to full coverage of th@amses in question.
However, bearing in mind first, that following asfi evaluation in
March 2011 the complainant’s illness had alreadgnbecognised as
service-incurred and, secondly, the critical siarabf the complainant,
who had had to break off her hospital treatmenB8brMarch 2012
owing to a lack of financial resources, the Tribduoansiders that in
the instant case it was the organisation’s dutinstruct the insurance
company to cover these expenses as a precautioeagure.

16. It follows that the impugned implied decision anide t
aforementioned decision of 15 March 2012 must baside.

17. In accordance with the principle recalled to un@leabove,
it was incumbent upon the Fund to ensure thatriberance company
was correctly honouring its obligation to reimburge expenses
borne by the complainant. In this case the orgénisaclearly
neglected that duty.

18. In view of this situation, the complainant prindigaasks
the Tribunal to order the Fund to instruct the rasge company to
defray her hospital expenses for the disputed geoich a claim is
irreceivable, since it is firmly established by tese law that it is not
for the Tribunal to issue injunctions against oigations (see, for
example, Judgments 2370, under 19, or 2541, ur8jer 1

19. However, as the organisation is liable for the attts insurer,
in accordance with the subsidiary claim enteredhleycomplainant, the
Fund itself must be ordered to reimburse the dispakpenses, which it
may then seek to recover from the insurance company

20. The organisation will thus have to pay the comg@ain
a sum equivalent to the expenses incurred by heespect of her
hospitalisation between 1 January and 31 March ,20ti2h, according
to the undisputed figure in the file, amounted 818 Swiss francs. This
sum shall bear interest at the rate of 5 per cenapnum as from the
date on which it was actually paid by the complatina

11
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21. The complainant submits that, in dealing with ttése, the
Fund breached the duty of care that it owed herstaff member.

The Tribunal shares this opinion. It is plain froine evidence in
the file that, if it had acted with greater diligenand benevolence, the
Fund could have sped up the reimbursement of thes sllaimed as
medical expenses by the complainant. In particitanust be noted
that it was not until the internal appeal was exadiby the Appeal
Board at the end of August 2012 that the orgawisati services
decided to call on the insurance company to siiesums in question.
The fact that this step then made it possible imately to resolve a
substantial part of the dispute shows that it waudidibitably have been
worth taking it earlier. Similarly, with regard the 8,647 francs, the
sole outstanding amount, as already stated, itnjastifiable that
the organisation did not see the need to ensutehisasum was paid
by the insurance company. These breaches of thé'§-daty of care,
which are even less excusable given that its ssswieere aware of the
complainant’s critical state of health, plainly sad her moral injury. In
these circumstances the Tribunal considers thatdimpensation due to
the complainant for this injury may be fairly assssat 10,000 francs.

22. The complainant, whose second complaint is allofeethe
main part, is entitled to costs, which the Tribusetls at 5,000 francs.

23. The Fund has submitted the counterclaim that thaptainant
should be ordered to pay its costs on the groumatshier complaint is
vexatious. It may be concluded from the foregohrg this counterclaim
must obviously be dismissed.

DECISION

For the above reasons,
1. The withdrawal of the first complaint is herebyoeted.

2. The implied decision of the Executive Director loé tGlobal Fund
dismissing the complainant’s internal appeal areddacision of

12
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the Head of the Human Resources Department of I6Hv012
are set aside.

The Fund shall pay the complainant 8,647 Swissckan cover
her hospitalisation expenses for the period betviledanuary and
31 March 2012, together with interest thereonndicated under 20,
above.

There is no need to rule on the complainant’s cldiat the Fund
should be ordered to defray the expenses relatethey medical
treatment which she received up until 30 June 2013.

The Fund shall pay the complainant 10,000 franasaral damages.
It shall also pay her costs in the amount of 5f@80cs.

All other claims are dismissed.

In witness of this judgment, adopted on 7 May 26 Claude

Rouiller, Vice-President of the Tribunal, Mr SeydBa, Judge, and
Mr Patrick Frydman, Judge, sign below, as do |,ZBraPetro,
Registrar.

Delivered in public in Geneva on 30 June 2015.

(Signed)

CLAUDE ROUILLER SEYDOU BA PATRICK FRYDMAN

DRAZEN PETROVIC

13



