Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3380

THE ADMINISTRATIVE TRIBUNAL,

Considering the sixth complaint filed by Mr D.C. &ainst the
World Health Organization (WHO) on 13 September 200VHO'’s
reply of 17 December 2012, the complainant’s reJeinof 9 January
2013, corrected on 21 February, and WHO'’s surrdgirof 10 April
2013;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. In June 2009 WHO published a vacancy notice forpbsition

of National Professional Officer (Fellowships) ireW Delhi (Post
No. 5.1954). The complainant applied for the vagaard was invited
to take a written test but he was not placed on dhertlist. On

3 February 2010 the Administration selected anathaedidate, Ms S.,
for the position and the complainant was so infatroe 8 February.

In April 2010 he challenged his non-selection befibre Regional
Board of Appeal (RBA), alleging personal prejudioa the part
of a supervisor or of any other responsible officimcomplete
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consideration of the facts and failure to obsemveapply correctly the
provisions of the Staff Regulations or Staff Rulesthe terms of his
contract. In its report of 11 May 2011 the RBA newoended that the
selection for the contested post be treated asandlivoid. On 19 July
2011 the complainant was informed that the RegiobDakctor

considered some of his allegations to be irrecéévaind that he
had decided to dismiss the claims the complainadtdet out in his
appeal. Nevertheless, he had concluded that tleetwel procedure
had been flawed, as the Administration had errosigoapplied

the Selection Guidelines for General Service Staffthe WHO

South-East Asia Region, IC-2007-33 (hereinaftere“tBelection
Guidelines”) to a competition for a National Prafesmal Officer

position. As a consequence, he had decided tosgkt the decisions
of 3 and 8 February 2010, to move Ms S. to a differpost with

commensurate duties and responsibilities, to dbdie contested
post, and to establish a grade P.2 post insteadawirded the
complainant costs, but rejected his claims for dggaa

In July 2011 the complainant filed an appeal withe t
Headquarters Board of Appeal (HBA) in which he ewited the
allegations he had made in his appeal before th&. RE® argued inter
alia that the Administration had consistently teehim in a biased
manner, in particular by delaying its consideratafna request for
the reclassification of his post, by dismissinglaine he had made
for a difference in pay for a period when he hattd@s a National
Professional Officer, and by subjecting him to kament for
approximately seven years. He also accused theoRagDirector
and the RBA of bias. In addition, he asserted that shortlisted
candidates were not properly evaluated in lighthef vacancy notice
for the contested post, that there were furthecgutaral flaws in the
selection procedure and in the proceedings bef@eRBA, and that
the Regional Director had failed to identify in ldecision which of
the complainant’s allegations were irreceivable vigay of redress, he
requested that Ms S. be downgraded and that thentg@osition be
filled through an open competition. He also soughterial and moral
damages, costs, and any other compensation degmpeopdate by
the HBA and the Director-General.
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Before the HBA issued its report, the complainaifedf the
present complaint with the Tribunal, in which heligated that he
had notified his claim to WHO on 14 September 20Ifie HBA
subsequently submitted an undated report to theckir-General on
16 November 2012 in which it recommended, amongrothings,
that the complainant be awarded 2,000 United S@dars for the
delay in the internal appeal process and thatérisaming claims for
redress be dismissed.

In a decision of 3 December 2012 the Director-Ganstated
that, to the extent that the complainant challenigisdnon-selection
for the contested post, his appeal had been owsrtdly events
because the Regional Director had set aside thisicles of 3 and
8 February 2010. The Director-General agreed with HBA's
conclusions that several of the complainant’s aliegs and claims
were irreceivable. She stated that his claim that $4 be “down-
graded” went beyond his earlier related requestrétief before the
RBA and thus, was irreceivable. Moreover, the decito reassign
Ms S. was not a decision that affected the comafdaia contractual
relationship with WHO and therefore, this aspechisf appeal was
irreceivable. With respect to his allegations oashiand prejudice
related to the cancelled selection, she referrethéofindings and
conclusions of the HBA and informed the complaindmat she
endorsed its recommendations that he be awardé@ @dllars for the
delay in the internal appeal process and thatdrnsgaming claims for
redress be dismissed.

B. Referring to the Tribunal’s case law, the complatreubmits that
WHO deliberately caused undue delay in the inteapgleal process.
Thus, he had reasonable grounds upon which to wdaedhat his
appeal had been implicitly rejected by the HBA aodbring his

complaint directly to the Tribunal.

On the merits, the complainant asserts that théoRalgDirector
should have based his decision to set aside tketgs of Ms S. on
the grounds he pleaded, i.e. that there was pdrdmaa against
him. In addition he reiterates, in particular, gaveriticisms of the
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selection procedure for the contested post andchesas Ms S. of
influencing the selection. In order to avoid duation in his
submissions, he asks the Tribunal to refer to ttguraents and
evidence that he presented to the HBA.

The complainant requests oral proceedings in thentethat
the Tribunal considers such proceedings to be Hainterest of the
case” and if the cost of attendance at those pdiege is borne by
WHO. He asks that “[a]ccountability [...] be fixed lthie Tribunal
for the “wanton harassment” to which he was subpkcHe seeks
one million United States dollars for moral and enat injury due to
administrative bias against him spanning nine yeaosts in the
amount of 5,000 dollars, and any other relief thbunal deems just.

C. Inits reply WHO submits that the complainant igirgning the

Regional Director’s decision of 19 July 2011 andttkhe present
complaint is receivable only insofar as he chakenkis non-selection
for the contested post and alleges bias in thet@teprocess. To the
extent that he makes other unrelated and unsulzthtallegations,
his complaint is irreceivable. WHO reiterates thieeBtor-General's

conclusion that the complainant’s claim that M$&.“"down-graded”

is irreceivable both because it expands on hiseeadlated claim for
relief and because the Regional Director’'s decismreassign Ms S.
does not affect the complainant’s contractual i@tehip with WHO.

On the merits, WHO submits that the Regional Dogst
decision to reassign Ms S. to another post at #eesgrade was
lawful. Furthermore, referring to the case lawgcdntends that the
complainant bears the burden of proving his allegat of bias,
personal prejudice and harassment related to teetisa process and
he has failed to do so. It reiterates the findinfigshe HBA and the
Director-General in this respect and emphasisésttigacomplainant
was not selected for the contested post for objecteasons. It
acknowledges that there were delays in the intexppéal process but
argues that they were not the result of bias ojugiee against the
complainant, nor was he subjected to harassmerm. cbimplainant
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was awarded 2,000 dollars in damages for the dellych WHO
considers to be full and fair compensation.

WHO asserts that the complainant’'s claim that theamt post
should be filled by way of an open competition ¢ warranted by the
facts of the case. Indeed, the contested post kas kbolished.
Lastly, it contends that there is no basis for amrd of exemplary
damages.

D. In his rejoinder the complainant presses his pleasargues that
the Director-General was wrong to find some of bigims and
allegations irreceivable. Moreover, according te@ tbomplainant,
the reassignment of Ms S. resulted in a permamsstdf opportunity
for him insofar as the Regional Director has albeis National
Professional Officer positions in the Regional ©dfi

E. In its surrejoinder WHO maintains its position imllf It

emphasises that there is no connection betweend#uision to
reassign Ms S. and the decision to no longer hawaiohal

Professional Officer positions in the Regional €dfi and that the
latter decision is in any case beyond the scopleeotomplaint.

CONSIDERATIONS

1. The complainant requests oral proceedings. Howeber,
briefs and the evidence submitted by the parties safficient to
enable the Tribunal to reach an informed decisidve complainant’s
application for oral proceedings is therefore rigjdc

2. In June 2009, the complainant applied for the posiDf
National Professional Officer (Fellowships) but wast selected.
In his internal appeal from that decision before tRBA, the
complainant alleged “perpetual administrative biagér the course of
seven years that included allegations of unequdtiment in other
selection processes, allegations regarding hindiai differential pay
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for performing duties pertaining to the Nationabffeéssional Officer
post, and in relation to requests for the reclasgibn of his former
post. For the purpose of this discussion they Wwél collectively
referred to as the allegation of perpetual adnritiste bias. He also
claimed procedural flaws in the selection procelat the also
attributed to bias against him and bias in favotithe successful
candidate on the part of the Selection Committekiargularities in
the composition of the Selection Committee.

3. The Regional Director concluded that the Administrahad
erroneously applied the Selection Guidelines foné€sal Service Staff
to a competition for a National Professional Offip@sition and set
aside the selection decision. In light of his earldecision to
discontinue the use of National Professional Offigesitions in the
Regional Office, he abolished the post at issue estdblished a
P.2 position against its functions and moved thecsed candidate to
a commensurate post. The Regional Director alsacladad that
several of the allegations were outside the scdpihen appeal and
were, therefore, irreceivable. Although he did syecifically identify
each allegation, it is clear from a reading of deeision that he was
referring to incidents unrelated to the selectiomcpss upon which the
allegation of perpetual administrative bias wasebaslLastly, he
awarded the complainant costs in the amount of000@dian rupees.

4. The complainant appealed from the Regional Diréstor
decision to the HBA. In addition to the claims adeed before the
RBA, the complainant also alleged bias on the phithe Regional
Director and the RBA. In summary, the HBA found emidence of
personal prejudice or bias; the allegations coriggrthe selection
process were without merit; and the HBA agreed \lin Regional
Director that the use of the Selection Guidelinemstituted a
procedural flaw. The HBA also found undue delaythe internal
appeal process, however, there was no evidencethbatelay was
intended to harm the complainant and the HBA fotivat it did not
amount to harassment. The HBA recommended thatdh®lainant
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be awarded 2,000 United States dollars for theydelahe internal
appeal process and that all other claims be digahiss

5. The Director-General found that to the extent thieplainant
was appealing the decision not to select him ferpbst, his appeal
had been overtaken by the Regional Director’'s damtisetting aside
the selection decision. The Director-General ermtbrthe HBA's
opinion that the allegation of administrative biager the course of
seven years and other allegations unrelated teselection process
were beyond the scope of the appeal and were ivedde. The
Director-General accepted the HBA's conclusion tthedre was no
evidence of personal prejudice, bias or undue émide on the part of
SEARO or the Selection Committee and that the delaiie appeals
proceeding was not evidence of prejudice. The MDoreGeneral
awarded the complainant 2,000 United States dalarsompensation
for the undue delay in the internal appeal pro@gs dismissed all
other claims.

6. Before the Tribunal, the complainant essentiallierates the
claims advanced in the earlier proceedings. Howewuenis rejoinder
in this proceeding, he also claims that “the repssent of the
selected candidate has resulted in permanent fosppmrtunity for
[him] as the [Regional Director] has abolished Wil Professional
Officer positions in the Regional Office”. As noteabove, the
decision to abolish the post at issue was basedhenRegional
Director's earlier decision to discontinue the ue& National
Professional Officer positions in the Regional €dfi The latter
decision was unrelated to the reassignment ofubeessful candidate
or to any aspect of his decision to set aside #tecson decision.
Accordingly, it is beyond the scope of the preserdtter and is
irreceivable.

7. At this point, it is convenient to observe that doenplaint in
relation to the non-selection decision is frametkeims of procedural
irregularities and other flaws in the selectiongass. These alleged
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irregularities are also relied upon to show tha $election process
was tainted by bias and they also form part ofltfuader claim of a
pattern of bias over a long period of time.

8. As set out above, both the Regional Director and th
Director-General concluded that the claim of “péupé
administrative bias” was beyond the scope of therival appeal and
irreceivable. It is correct that the complainanbroat challenge the
administrative decisions or actions that underpi; dllegation of
“perpetual administrative bias” in the context ¢f present complaint.
However, events or conduct that cannot be impugmag nonetheless
be relevant in assessing whether another eventher conduct was
motivated by bias. Prior biased conduct on numeoagasions can be
used to support an inference that the impugned wtdndas also
motivated by bias. Although this aspect of the Begi Director's and
the Director-General’'s analysis involves a revielwagrror, as will
become evident below, no material consequence# fesu the error
and no remedy is necessary.

9. It is well settled that the complainant bears tlhwedbn of
proving allegations of bias. Moreover, the evideadduced to prove
the allegations must be of sufficient quality aneight to persuade the
Tribunal (see Judgment 2472, under 9). It is atsognized that bias
is often concealed and that direct evidence to aupgpe allegation
may not be available. In these cases, proof may aesnferences
drawn from the circumstances. However, reasonatferances can
only be drawn from known facts and cannot be baseduspicion or
unsupported allegations.

10. In this case, the complainant has simply identifiedious
incidents that have occurred over time and allébas they show a
pattern of bias against him. He has not adducecksaitlence whether
circumstantial or otherwise to show that the vagiaations identified
either collectively or alone were motivated by biageflect a broader
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attitude of bias against him. His allegations @fsbéire unsupported by
any evidence, are grounded on suspicion and dopeonit any
reasonable inference of the existence of bias wréen.

11. As to the alleged flaws in the selection process,tlte
Director-General correctly determined, all of tHaimms arising from
the selection process have been overtaken by thegsaside of the
selection decision and require no further constitaraAs concerns
the complainant’'s assertion that the delays in itlternal appeal
process were deliberate and amount to harassmieste tis no
evidence to support the assertion and it is rejecibe unacceptable
delay was acknowledged by the Director-Generaltaaccomplainant
was awarded compensation for the undue delay. WhéeTribunal
cannot condone such delay, it must be observedhibatomplainant’s
claims were extensively and carefully examined afuectively
reviewed at both levels of the internal appeal.

12. One matter remains. At the RBA hearing in Janud¥12
the Administration agreed to provide the complainaith copies of
certain documents he had requested. However, orgrbends of
confidentiality, the Administration later refuseal give the copies to
the complainant. Nonetheless, the documents wermitied to the
RBA. As the Tribunal stated in Judgment 3264, urider

“It is well established in the Tribunal’'s case ldhat a ‘staff member

must, as a general rule, have access to all evidenavhich the authority

bases (or intends to base) its decision against Wdditionally, ‘[u]lnder
normal circumstances, such evidence cannot be elthlbn grounds

of confidentiality’ (see Judgment 2700, under @)also follows that a

decision cannot be based on a material documehthtsmbeen withheld

from the concerned staff member (see, for examplelgment 2899,

under 23).”

In the present case, one of the documents wadycleaterial and, in
fact, was, later in the appeal process, relied prthe HBA in its
finding that the replacement of the interestedypart the Selection
Committee was due to conflict of interest and riasbThe failure to
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disclose this document constitutes a breach ofguha@l fairness. In
the circumstances of this case the appropriate dgnsean award of
moral damages in the amount of 1,000 United Stkt#lars. All other
claims are dismissed.

DECISION

For the above reasons,

1. WHO shall pay the complainant moral damage&énamount of
1,000 United States dollars.

2. All other claims are dismissed.

In withess of this judgment, adopted on 15 May 401
Ms Dolores M. Hansen, Judge presiding the meedfrgMichael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.
DOLORESM. HANSEN

MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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