Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3377

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr C. B. agaitisé Food
and Agriculture Organization of the United NatioiSAO) on
12 September 2012 and corrected on 27 SeptemlgeEAD’s reply
of 19 December 2012 and the letter of 7 February32fbom the
complainant’s counsel informing the Registrar @& Wribunal that he
would enter no rejoinder;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has agapli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant joined the FAO in December 2003 euna

three-year fixed-term contract as Senior Programdfécer, at

grade P-5. He was assigned to a post funded bgtwernment of
Italy and his appointment was extended on a reghésis until

31 January 2008. On 1 February 2008 he was pronotid position
of Senior Liaison Officer within the Office of tHeegal Counsel, at
grade D-1, and assigned to work on a 12-month grrajeo funded by
the Italian authorities.
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By a memorandum of 10 November 2009 he was inforthat]
as the ltalian Government would not fund the projec question
beyond 31 December 2009, his appointment was lBitended until
that date but would not be renewed thereafter. €qurently, he would
be separated from the FAO effective 31 Decembe®200

On 15 January 2010 the complainant appealed tdDtrextor-
General against “a series of actions and a refosatt”. He alleged
that he had been deprived of his responsibilitirsesJanuary 2007,
and that he had suffered a series of harassingnacteeking to
undermine him in his work, in his professional tielas, as well as to
interfere with his contractual status and tenuréhiwithe FAO. He
also alleged that his supervisors had consistegflysed to act when
he complained about his work environment, and hiengld moral and
material damages in the amount of 320,000 eurosgliss costs.

The complainant’s appeal was rejected on 16 Ma@di©2on the
ground that the decision not to renew his fixedrtazontract had
been taken in accordance with applicable rules mpivg fixed-term
appointments and that he had been given reasomatiee of the
decision. It was noted that his appointment coudd lpe extended
beyond 31 December 2009 due to the cessation dfirfgrand the
closure by the Italian authorities of the projettiet had financed his
post. His allegations of harassment were founcettrbe-barred.

On 11 May 2010 the complainant lodged an appedh wie
Appeals Committee as well as a complaint of harassmwith the
Director, Human Resources Management Division (CSH) his
complaint of harassment, he indicated that he dicelieve the FAO
Policy on the Prevention of Harassment containeddministrative
Circular No. 2007/5 of 23 January 2007 was the @mmate procedure
for dealing with his grievance, but that he haddilt to ensure that he
had pursued all internal avenues of redress.

By a letter of 24 June 2010 the Director, CSH, iinfed the
complainant that his harassment complaint had bemmewed.
Noting that the complainant’s express wish washisrallegations of
harassment to be dealt with within the ambit of dppeal before the
Appeals Committee and that his complaint of harasgrimvolved no
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new evidence but was essentially a re-statemenhefallegations
already made in his appeal, the Director informeoh hhat his

complaint would not be dealt with under the formpelcedure set out
in the Policy. He added that the fact that the daimpnt was seeking
monetary compensation, which is not envisaged utidePolicy on

the Prevention of Harassment, also justified timtcbmplaint be dealt
with within the ambit of his internal appeal befotlee Appeals
Committee.

In its report of March 2012 the majority of the Agas
Committee found that, while no work had been pentd by the
complainant during the three-year period considetesl had not
demonstrated that he had been “deprived of work”how this
situation had come about. There was no evidendeathaaction had
been taken by anyone to deprive him of work orefuge to assign
him work. On the contrary, the Committee found ttret available
evidence showed that he had not taken any actioractoally
implement his terms of reference, and that hisgatien that he
had not been able to prepare a workplan due to ddadooperation
from other parts of the Organization was unsubsttett. However,
the majority found that the Organization had ndteta appropriate
measures to follow up on his communications repgrtthat he
had no work and that it had failed to take actionrésolve the
situation. It concluded that this situation of itigity was the result
of a shared responsibility deriving from lack ofnceete action by
the complainant and from poor management by theardzgtion.
Concerning his allegations of harassment, the rtgajooncluded that,
based on the available evidence, harassment, aweddiy the FAO
Policy, had not taken place and his separationriwaeen the final
result of harassing actions. Accordingly, the nigjorecommended
that his appeal and associated claims be dismigsea.members of
the Committee submitted separate minority reports.

By a letter of 29 May 2012 the Director-General omfied
the complainant that he had decided to accept tlagority’s
recommendations and to reject the appeal as unéalurithat is the
impugned decision.
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B. The complainant contends that he was entirely degrof work
for the last three years of his employment at tA® FHe submits that
he was not assigned any work by his supervisorthatdhe was not
able to work independently because of the oppwasitiothe Chief of
the Field Programme Development Service for the hiieal
Cooperation Department (TCAP), who was able tolbkay activity
involving his terms of reference. In his view, ooé the main
obstacles to his work was the overlapping of hisseof reference
with those of other Units within the Organizatidte contacted the
responsible Chiefs and wrote to the Director-Gdniraluly 2008
requesting a new assignment, but his continuedegiragainst the
refusal to assign him any work remained unanswdreterring to the
Tribunal’'s case law on the duty of internationajaisations to treat
their staff with dignity, he argues that this detytails doing all that is
practicable to see that a staff member is givenkwdhe FAO
breached its duty to treat him with dignity and,éx¢gluding him from
any substantial work, it caused him unnecessawyyiripr which he is
entitled to compensation.

Further, he submits that the Assistant Director&sainfor the
Technical Cooperation Department and the formerefChf TCAP
engaged in a series of harassing actions agamswhich culminated
in the non-renewal of his contract. First, he wasled from a
high level conference, as he was removed from igteof Protocol
Aides assigned to the Italian delegation, which t#aghly offensive
to his personal dignity and seriously damageddysitation”. Second,
he alleges that high officials sabotaged a requoeste by Brazil to
establish a field project that would have enablima to obtain a new
assignment within the Organization. Third, he dernfet there were
insufficient funds to renew his contract and clattmst he was treated
differently from other staff members also workingn @echnical
cooperation projects funded by the Italian Govemmimeéle alleges
that there were “petty actions such as the repeatedals” on the part
of unnamed individuals within the Technical CoopieraDepartment
to authorize the extension of his contract for asomable duration.
Fourth, he submits that the Chief, TCAP, breaclhedcbnfidentiality
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provisions of the Organization’s Policy on the Rmtion of

Harassment, by copying three people in his reph¢ocomplainant’s
confidential letter of November 2008 expressing ihtention to file

a complaint of harassment against the Chief, TChPaddition,

he submits that his supervisor breached the Policyhe Prevention
of Harassment by failing to prevent harassing ecgpite of his many
oral and written requests for assistance and pgiotecLastly, he
argues that the Organization’s failure to allow him transfer to
another post constituted the final harassing ast,itawas the
consequence of the attacks made against his difpithe last three
years of his appointment.

The complainant asks the Tribunal to quash the gned
decision. He claims material and moral damageshé amount of
320,000 euros and requests one year's salary dmdaalces for his
“illegal separation”, as well as costs. He alsosasiie Tribunal to
order the production of several documents.

C. In its reply the FAO submits that the decision twtrenew the
complainant’s contract was taken in full respecttiodé applicable
rules and procedures. It recalls in particular tbater its Staff
Rule 302.9.7, a fixed-term appointment “shall egpautomatically
and without prior notice on the expiration datecsped in the letter of
appointment”. Nevertheless, the Organization pointsthat he was
provided with the reason for the non-renewal ofddatract, namely,
that the decision resulted from the Italian autiesi decision not
to continue funding the project on which he was leygd, and he
was given seven weeks' notice. It submits that dberespondence
between the Organization and the Italian authstitiéhich it produces
as evidence before the Tribunal, shows that it i@mgreat lengths to
secure funding for the complainant’s position.

The Organization denies that he was “deprived ofkivdt was
for the complainant, who was promoted to a D-1 postindertake his
duties and responsibilities according to his teohseference. As a
staff member at the D-1 grade, he was requirechétedake important
activities with minimal guidance. There is simply avidence that he
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was prevented from doing so. On the contrary, mectestrated a lack
of initiative and willingness. Concerning the lack a performance
appraisal, it notes that his performance had nanbesgularly
appraised in the past and that he has not prodacgdevidence to
show that he requested a performance appraisalsegaoently, the
FAO submits that there was no breach of its dutgase towards the
complainant.

The FAO denies that the evidence submitted andritidents
referred to by the complainant amount to harassnfiemiaintains that
the non-renewal of his contract was due to theatessof funding for
the project upon which he was employed, and theetrs no evidence
to support a link between the decision not to rehéwappointment
and the alleged harassment. In accordance withTtieinal’'s case
law, the burden of proof for harassment is on thgypwho pleads
it, and allegations of harassment must be bornéoppecific facts.
The FAO points out that the complainant did notglwda complaint
of harassment according to the procedure set fottte Policy on the
Prevention of Harassment at any time during hiviser and that
he only filed it, as he himself admits, as a stgate his internal
appeal once his appointment had expired. Regarimgllegations
of exclusion from the Protocol Aides Service of thagh level
conference, the FAO explains that it was considé@ragpropriate to
have a senior official at the D-1 level acting agpratocol aide
assigned to the Iltalian delegation, given thatdheere numerous
junior colleagues who had volunteered to performat tfunction.
Moreover, there is no evidence to support the wigat this seriously
damaged his reputation. As for his allegationsahbiosage concerning
the Brazilian request to finance a field projebgge amount to mere
speculation and are contradicted by the evidence.

The FAO further denies the complainant’s claimg thare was
sufficient funding to extend his appointment, as fhroject under
which he worked was to conclude its activities dn\Ngay 2009. No
“petty actions” were undertaken by the Organizatidnch, contrary
to his allegations, took action to extend his appoént for as long
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as was practicable given the difficult funding ation. His allegation
of unequal treatment is also unfounded, as he whasnnthe same
situation as other staff members whose posts weneled under
different projects. Concerning the alleged pubiarat of the
confidential complaint of harassment, the FAO asgtiet the reply
from the Chief, TCAP, was not improper or offensiged that
copying three other persons on his e-mail, whichrait contain any
information about the complaint of harassment, imaso way an act
of harassment. In fact, the complainant himselpoesied to that
e-mail by stating that he “personally had no probbbout it”.

Lastly, the Organization submits that since theraswno
harassment, neither was there any breach of tligatibh to prevent
harassment. It denies that the non-renewal of fy®iatment was in
any way a consequence of the alleged deprivatiomook or alleged
harassing actions. It underlines that, as he heldixed-term
appointment, there was no obligation on the FAQraosfer him to
another post, and it notes that there is no eviel¢mat he applied for
any vacant position within the Organization to sechis future
employment.

CONSIDERATIONS

1. The complainant joined the FAO in December 2003eurad
three-year fixed-term appointment. He was assigaes post funded
by the Government of Italy. His appointment waseaged on a
regular basis until 31 January 2008. On 1 Febriz298 he was
promoted to the position of Senior Liaison Offieathin the Office of
the Legal Counsel, at grade D-1, and assigned t& am a 12-month
project, which was also funded by the Italian Goweent. On
10 November 2009 he was informed that, as theahalbovernment
would not fund the project beyond 31 December 2008
appointment was being extended until that datey afhich he would
be separated from the FAO. The complainant indiate underlying
internal proceedings by a letter to the Directon&al of the FAO
dated 15 January 2010.
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2. Briefly stated, his case is that during the lase¢hyears of
his employment the FAO breached its duty to tremt Wwith dignity,
which constituted harassment. He alleges that he deprived of
work and sustained other harassing actions by gupefficials,
which nothing was done to prevent. He alleges thattermination
of the project and his separation from the Orgditura after
31 December 2009 ultimately resulted from the rengs actions,
which rendered his separation unlawful. Accordindlg submits that
he has suffered serious injury by the compendiumhisf claims,
thereby entitling him to material and moral damagesl costs.

3. The Director-General dismissed the initial complaiA
majority of the FAO’s Appeals Committee recommendttk
dismissal of the appeal. In so doing, the Appeamsittee found on
the available evidence that both the complainadttha Organization
were responsible to the extent that the complaimtit not work
during the material time. The majority found, hoeevthat this did
not constitute a deprivation of work. The majordiso concluded
from the evidence that harassment did not occurtasdseparation
from the FAO was not unlawful.

4. In the impugned decision, contained in the letfe2%® May
2012, the Director-General accepted the recommimdatof the
majority of the Appeals Committee. The complains@e¢ks an order
setting aside that decision. He seeks an awardefear’s salary and
allowances for “illegal separation” from his emphognt with the
FAQ, as well as for material and moral damagescasts.

5. As far as harassment is concerned, the FAO haslieyPo
on the Prevention of Harassment. For the relevamiog, it was
contained in its Administrative Circular No. 2005/0f 23 January
2007. By its Guiding Principles, the Organizati@swamed the duty to
ensure that its staff members are treated, antl dremanother, with
dignity and respect, free from abuse and harassiéet FAO states
that it will not tolerate any type of harassmenth the workplace
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or associated with work performed on its behalfalko states that
allegations of harassment will be fully, fairly aptbmptly dealt with
in a confidential manner.

6. The Circular defines harassment as “any impropbatieur
by a person that is directed at, and is offensiveahother individual
and which the person knew or ought reasonably ve kaown would
be offensive”. According to the Circular, harasstn&omprises
objectionable or unacceptable conduct that demehabkittles or
causes personal humiliation or embarrassment todawvidual. It may
include “continual exclusion of a person from noke@mmunication,
work or work related social activities”. In Judgn&i 04, under 6, for
example, the Tribunal emphasized that not givingugh work to a
staff member, which led her to feel marginalised dumiliated,
offended her dignity and constitutes an elemerthefbreach of duty
of care by an international organisation.

7. The complainant’'s submission that he was depriJaslook
is plainly borne out on the evidence. This is e in the impugned
decision itself. The following aspects of it beatalled reproduction
in order to provide a full perspective:

“[TIhe Appeals Committee noted that the majority the Committee
members considered in respect of your claim that were deprived of
work for three years that ‘there was sufficientdevice to demonstrate that
no work had been performed by [you] during the éhyear period’. It was
further considered that you ‘did not demonstrasd fljou were] deprived
of work, but rather that [you] took no initiative tlo the work assigned and
to carry out [your] ToRs'The majority of the Committee members
noted that ‘the Organization did not take the apprqriate measures
to follow-up on [your] communications reporting that [you] had no
work’ and found that this ‘reflected very poor management by the
Organization of its human resources and financial @sources’. It was
concluded on this point that ‘the situation in whid [you] found
[yourself] not having work for three years was theresult of a shared
responsibility on the part of the Organization and[you]'.

With respect to your claim that you had been subjedarassment, the
majority of the Committee members considered thedérmts you put
forward in support of your claim and noted thie' events described by
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[you] were single events and the element of contifiy was not
established’ in order for these events to fall undethe definition of
harassment in the Policy on the Prevention of Harasnent (“continual
exclusion of a person (...) from normal communicatios, work or work
related social activities”). The majority of the Committee members were
accordingly of the view that ‘harassment, as definader the Policy, did
not occur’.” (Emphases added.)

8. With respect, the effect of the highlighted aspettthe first
paragraph of the foregoing quotation is an admissiost, that the
complainant was deprived of work, and, second, th&tOrganization
was, albeit partially, responsible for that deptima. It was also an
admission that he complained about the deprivatibot the
Organization did not follow up with appropriate reaees, because of
very poor management by its human resources aaddial resources
departments. The effect of the highlighted asp&ftshe second
paragraph of the foregoing quotation is a virtudihession that there
were incidents that were harassing. The passads sesuggest that
harassment as defined by the Circular was vitiaezhuse they were
single, rather than continuous events, acts ofusiah from normal
communication and work, which did not constituteasament under
the Policy on the Prevention of Harassment. Thisoisie out by the
evidence as they both speak to harassment by fhivaiion of work.

9. The complainant’s evidence is that when his firsstpvas
abolished on 31 December 2006, he was placed uth@edirect
supervision of the Assistant Director-General ok tiiechnical
Cooperation Department (ADG/TC), who never assigm&gdwork to
him. He produced two documents dated 1 Februaryl&nBebruary
2007, which support this. His e-mail of the lattlate was addressed
to his previous and to his new supervisor. In & domplained that
since his post was abolished, he had been withatlea position
inside the Organization. He indicated that whemdu raised the issue
in the past with both of them, they had assured bfima quick
resolution. He expressed frustration that the matted not been
resolved and stated, in conclusion, that his ssem impelled him to
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ask that the matter be resolved. In February 2@0®&dms promoted to
a director’s post at grade D-1. The underlyingoradie is unclear, but
he never had a performance appraisal. He receiegd Terms of

Reference for that post, which required him, amotiger things, to
prepare a workplan and a study. He did not prepghesn, but

complained that he encountered obstacles in cgrgun his duties.

10. In response, the Organization argues, in effeett tlo one
obstructed the complainant’s work. Rather, he didattempt to work
according to his Terms of Reference. The Orgamumasitates that
his new Terms of Reference in grade D-1 required toi undertake
important activities with minimal guidance, as tpest required
him to demonstrate a sense of initiative and resipdity. His work
did not depend on receiving concrete assignmeris fothers.
The Organization submits that by not completing Warkplan and
asking to be released from that duty as well asidtycompleting a
study which fell under his Terms of Reference, ttmamplainant
demonstrated lack of initiative that was needeith@ievel of Director
and by his Terms of Reference. With respect, tlebenissions gloss
over managerial responsibilities.

11. In the first place, taking initiative and resporilip should
not mean that a person at the level of the comataiwas to work in a
vacuum in the Organization. There were others wkosgeration and
work interrelations and interactions were necestafgcilitate him to
carry out his Terms of Reference. It is from thirgpective that
the Tribunal notes that the complainant cites therlapping of his
Terms of Reference with those of others in the Gimgdion as an
obstacle that he tried to overcome. His Terms offeRace
required him to work with non-governmental orgatiszs (NGOS)
and civil society organizations (CSOs) in closelatmration with
the appropriate units of the FAO, including the Ktexge and
Communication Department. The Office for Stratedgdtanning
(ODGS) and the Technical Cooperation Department®ldF
Programme Development Service (TCAP) also had aimil

11
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responsibilities. The Tribunal observes that in desnmunication of
9 June 2008 to his second-level supervisor, theptanant asked to
be relieved of the responsibility to draw up a wdak. He cited the
difficulty caused by overlapping responsibilitiepdathe lack of
coordination and cooperation. The Terms of Refexeeguired him
to participate in and to contribute to meetingsnisars and events
that were relevant to the activities of the FACttivare organised by
host country local institutions, NGOs and CSOs.

12. Accordingly, the complainant’s work required cooraion
with the work of others who undertook related atiég with and in
other relevant departments and units. This doesappear to have
occurred. The Organization does not assert thdidit This was a
function of internal management, which obviousiiei

13. Those who were in the relevant supervisory or manag
capacities to the complainant needed to ensuretlibadbjectives of
the project on which he worked were met and to ssggemedial or
other appropriate action if they were not being .métere is no
indication that there was ever an evaluation of tBemonth project
which financed his post, until its very end. The@-Admits that no
appraisal was done on the complainant’s own pedaga over the
relevant three-year period. This was notwithstagdimat the Staff
Regulations and the Staff Rules require it. Agathst background,
the FAO’s responses that the complainant did nnait to work
according to his Terms of Reference and that hieeth¢he initiative
that was needed at his level under his Terms ofiieate appear to be
disingenuous. The evidence shows that the Orgamizateached its
duty to ensure that the complainant's dignity waesprved with
meaningful work during his last three years in Dganization. It
was, in effect, a continual exclusion from work owbat period.
This constituted harassment that the FAO’s Admiaiste Circular
No. 2007/05 expressly proscribes. The complaintédi founded on
this ground.

12
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14. The evidence further shows that the Organizatioso al
breached its duty to ensure that his complainteveeldressed in a
proactive manner. Circular No. 2007/05 charges querswho are
in supervisory positions to ensure adherence toRbkcy on the
Prevention of Harassment by taking early correatngasures to avert
or correct any act that threatens or compromisesati member’s
dignity. There is no evidence that such early ative measures were
taken to address the complainant’'s situation. Tomptaint is also
well founded on this ground.

15. The Tribunal however finds that the complaint igoumded
on the other acts of harassment which the compitialéeges. There
is no proof that he was excluded from the high lleeaference as an
act of harassment, as he contends. There is iomulfi evidence,
as against speculation or surmise, that persorfsmiite FAO were
instrumental in blocking a request by Brazil toabdish a field
project, to be financed by the ltalian authoriti@®ie complainant
insists that had that project come to fruition, ttadian Government
would have continued to fund the project under WwHie worked at
the FAO. He would not then have been separatedlobe&ember
2009 as he would have automatically transferreBr&zil to continue
his work. The exchange of letters on this mattdrictv the FAO has
produced in the Tribunal, does not support hisréiese In fact, in a
letter of 8 June 2009 the ltalian authorities infed the FAO that the
project would not be further funded due to a desweim funds for
multilateral activities and recently adopted stgoidelines on Italian
cooperation for the period 2009-2011.

16. It is observed that the documents referred to énptrevious
paragraph were not disclosed to the complainarnihguhe internal
appeals process. It is well established in theundb's case law that a
document upon which a decision is based cannotithéeld from the
concerned staff member. This disclosure obligattonot overcome
by disclosure in the context of the Tribunal’s @edings. However in
the present case, the failure to disclose the sporedences did not
prejudice the complainant (see Judgment 2899, W2it)er

13
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17. There is also insufficient evidence to prove thhe t
complainant’'s employment was not extended becabse RAO
refused to authorize the extension for a reasorthbigtion in a timely
manner. It is apparent that the project was noered¢d by mutual
decision by the Italian authorities and the FAQheesmemorandum of
10 November 2009 indicates. Neither is there angegxe, as against
surmise and speculation, to prove that the projext not extended
because persons in the FAO undermined the compl&ngposition
with the Italian authorities.

18. The complainant submits that the act of publishhig
confidential material, by the Chief, TCAP, condtf harassment
within the terms of the Policy on the PreventionHafrassment. The
complainant had sent an e-mail communication dag&dovember
2008 to the Chief, TCAP, informing him that he hpkepared a
harassment complaint against him. He asked him vé&dfy the
possibility of some mediation with you which allowse suspension
of [his harassment]”. He provided no particulargtef harassment in
the communication. In his response, the Chief, TCARpressed
surprise and offered some advice concerning whoregonsible for
various areas which touched the complainant’s vaoidk he copied his
response, as well as the complainant’s letter tm, hio the
complainant’s supervisor, the person administritivesponsible for
the project funding the complainant’s post andAB%/TC, whom he
considered to be the relevant persons to contagardang the
complainant’s responsibilities and personnel mattdihe Tribunal
does not see anything in the correspondence thatcavafidential in
the terms of the Policy on the Prevention of Hares¥.

19. There is insufficient evidence to prove that thewses a link
between the harassing acts found in considerafi@nand 14 of this
judgment and the complainant’s separation fromRA®. As no link
was found between the separation and the allegeassiag acts
discussed in considerations 15, 16 and 17 of tldgment, his claim
that his separation was unlawful as the end resfuliarassment is
unfounded. It will be accordingly dismissed.

14
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20. The breaches of the Organization’s duty identified
considerations 13 and 14 of this judgment justifyasvard for moral
injury, which is seex aequo et bono at 20,000 euros.

21. The complainant is entitled to 6,000 euros costs.

DECISION

For the above reasons,

1. The impugned decision contained in the Director-&sals letter
of 29 May 2012 to the complainant is set asidénéoextent that it
rejected the claim of harassment.

2. The Organization shall pay the complainant morahalges in the
amount of 20,000 euros.

3. The Organization shall pay the complainant 6,000%in costs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 15 May 401
Mr Giuseppe Barbagallo, President of the Tribuivdg, Dolores M.
Hansen, Judge, and Sir Hugh A. Rawlins, Judge, lsidow, as do |,
Drazen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.
GIUSEPPEBARBAGALLO

DOLORESM. HANSEN
HUGH A. RAWLINS

DRAZEN PETROVIC

15



