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118th Session Judgment No. 3376

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr J.-M. R. augi the
International Labour Organization (ILO) on 22 Nouvsn 2011 and
corrected on 24 January and 24 February 2012, Li@¢s Ireply of
28 May, the complainant’'s rejoinder of 26 Octob@12 and the
ILO’s surrejoinder of 25 January 2013;

Considering Article Il, paragraph 1, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has auli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant has worked for the ILO for manyrge&rom
1988 to 2005 he was employed as a systems anafysonsible for
maintaining the mainframe system in the Informafl@chnology and
Communications Bureau (ITCOM).

In 2000 the International Labour Conference decided
modernise the information technology used by th@ b the areas
of finance and human resources. In 2002 a systemsekected as
an integrated software platform and the new systeas called
IRIS (Integrated Resource Information System). Ssvexternal
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invitations to tender were issued with a view tdsourcing, through
service contracts, the expertise required to implanthe project. In
late 2002 an initial contract was signed with a pany specialising in
integrated software for 5,700 days of service @elivIn 2003, as
certain needs such as staff training and improvésnenthe system
were identified, a contract to provide qualified-@ite consultants to
perform certain tasks under ILO staff managemers signed with a
private company. Two further contracts were sigied2006 and
2010.

The modernisation of the information technologytsys also
required the restructuring in 2005 of ITCOM and tB&ategic
Programme and Management Department (PROGRAM),iliagta
the abolition of the complainant’s post. The corm@at agreed to
be transferred to a post of IRIS system programmethe new
Applications Technical Support section (IT/ATS) tthhad been
created in ITCOM.

As his performance appraisal reports for 2006-2087d
2008-2009 were unsatisfactory, the complainantlehgéd them in
August 2010 by lodging a grievance in which he agmstioned
the lawfulness of the “recruitment” of staff fromet private company
and requested that this matter be investigated.nigegrievance was
dismissed, he appealed to the Joint Advisory AppBalard (JAAB),
which recommended on 21 June 2011 that the secerfdrmance
appraisal report should be set aside. With regarthé signing of
service contracts with the private company, whigmsned, according
to the JAAB, from a decision taken by the DiredBeneral with the
approval of the Governing Body, it considered tliafwas] not in a
position to assess the validity of that decisiohijcly was made at the
Director-General’s discretion subject to the autlgyaf the Governing
Body”. By a decision of 22 August 2011, which ise thmpugned
decision, the Director-General endorsed the recamdat&n
concerning the setting aside of the second perfocsaappraisal
report, but dismissed the complainant’s claim camiog the private
company, citing additional grounds to those invoksdthe JAAB.
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The complaint concerns only the latter element ld tmpugned
decision.

B. The complainant contends that his complaint is ivedde
because the fact that the private company supglie who are
not subject to ILO employment conditions to perfaregular duties
on ILO premises, which he himself could have penkd had he been
given the opportunity to apply for them throughamal recruitment
procedure, breaches his own employment conditiadshas deprived
him of opportunities for advancement in his career.

He submits that the activities of a company praowdian
outsourced service must comply with certain coodgi and
principles. The service cannot be provided on themgses of the
contracting organisation, nor can it be providecagrermanent basis.
Instead of training or recruiting staff, the ILOshbecome dependent
on the expertise of the private company, whosef $tafe been
working on site since 2003. The decision to outseuwithout limit
of time, the supply of a service connected withéktablishment and
operation of the new system was therefore unsottel.further
maintains that the ILO should have conducted anepeddent
investigation to assess the impact on his workiogddions of the
supply of staff by the private company.

He requests the Tribunal to set aside the impugteaision, to
order the ILO to undertake an investigation of sikply of staff by
the private company, and to cease assigning to,tbam permanent
basis, tasks that could be performed by ILO officidHe further
requests an award of damages for the injury suffarel 2,000 Swiss
francs in costs.

C. In its reply the ILO argues that the Tribunal lad@mpetence
ratione materiago hear the complaint: the contracting of a comgpan
to supply a service cannot constitute non-obseevasfcthe terms
of appointment of ILO officials, within the meanirgf Article II,
paragraph 1, of the Tribunal’s Statute.
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Subsidiarily, the ILO contends that the complagirieceivable
because it is time-barred, since the first contmaith the private
company was signed in 2003 and the complainard fiis grievance
challenging the presence of the outsourced stafAuigust 2010,
I.e. long after the deadline established underchetii3.2 of the Staff
Regulations, namely six months from the treatmempulained of. In
addition, the ILO argues that the complainant hagause of action
inasmuch as the use of the private company’s didffiot injure him
in any way. The presence of the staff in questiad ho bearing on
the type of post offered to him after the restriiofy process.
Moreover, he has produced no evidence to suppsrassertion that
ILO officials could perform the tasks assignedtie aforementioned
staff. As to the allegation regarding the blockagfe his career
advancement prospects, the ILO points out thatprdatgy to the
Tribunal’s consistent case law, officials have ighitrto promotion.

On the merits, the ILO contends that the complanéntirely
unfounded, since it invokes none of the groundsiwvinight lead the
Tribunal, in the exercise of its limited power ®view discretionary
decisions such as those related to restructuriogset aside the
disputed measures or to order an investigationthrem.

The ILO points out that the complainant cannotralabsts as he
was defended by the Staff Union Legal Adviser.

D. In his rejoinder the complainant maintains that frréunal is

competent to hear his complaint, which is furtheemeoeceivable,
since it is not directed against the service catgrdbut against the
presence of staff of the private company who pretén from being

assigned duties corresponding to his grade andifigadbns. On

the merits, he submits that the outsourcing priesigaid down in

circular No. ST/IC/2005/30 published in 2005 by theited Nations
Secretariat have been violated. He also referdi¢oekistence of a
form of rivalry between the private company’s stffl ILO officials.

With regard to his claim to costs, he emphasised, tivhile he

benefited from suggestions made by the Staff Uhegal Adviser, he
prepared his complaint independently in his frereti
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E. In its surrejoinder the ILO maintains its positiand points out
that the circular mentioned by the complainaniosapplicable to it.

CONSIDERATIONS

1. In the context of the modernisation of its inforioat
technology services, the ILO adopted an integratadtware
management platform in 2002 known as project IREXternal
contractors were required to bring the IRIS sysitgim operation. One
of the consequences of this development was thitiaban 2005 of
the maintenance post occupied by the complainant, accepted a
new assignment.

On 6 August 2010 the complainant challenged hisopmance
appraisal reports for the periods 2006-2007 anB-20M9. He also
requested the opening of an investigation intol#wgulness of the
outsourcing of certain services to a private compgeaked to the ILO
by successive contracts for additional servicesedimt ensuring the
smooth functioning of the IRIS system.

This grievance was dismissed by a decision of 5eRtbher 2010,
which the complainant referred to the JAAB. Theelatissued its
report on 21 June 2011. By a decision of 22 AudBil, the
Director-General endorsed the recommendations ic@utain the
report. He noted that the challenge to the perfameappraisal report
for 2006-2007 was time-barred but set aside thertépr 2008-2009.

The Director-General declared the request for amstigation
into the lawfulness of the disputed outsourcingedeivable. The
complaint relates exclusively to this aspect ofd@sision.

2. The outsourcing of certain services, that is totbayuse by
an organisation of external contractors to perfeasks that it feels
unable to assign to officials hired under its staffjulations, forms
part of the general employment policy that an oiggtion is free to
pursue in accordance with its general interest®& Thbunal is not
competent to review the advisability or merits ledé adoption of such
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a measure in a specific field of activity (see Judgts 3225, under 6,
3275, under 8, 3041, under 6, 2972, under 7, 2@0der 13, 2510,
under 10, 2156, under 8, and 1131, under 5).

An organisation that resorts to subcontractorgdhbg companies
or individuals, must ensure that the contract ghsiwith them will
not have an adverse impact on the situation ofciaf§ who are
subject to the staff regulations and will not utifiebly infringe the
rights they enjoy under those regulations. The mdksuch an
infringement is particularly great in the case arfig-term contractual
outsourcing and in cases where the tasks involvedsall partly
performed concurrently by regular staff (see Judgnz®19passin).
In such cases the duty of care requires the org@misto provide
the staff concerned with adequate information coring the
outsourcing procedures and their possible impac¢hein professional
situation and to prevent any possible adverse impgareon (see
Judgments 2519, under 10, 1756, under 10(b), a8d, Linder 6(a)).

3. It follows from the foregoing and from Article paragraph 1,
of the Statute of the Tribunal that an official nehallenge before the
Tribunal the outsourcing of certain tasks onlyhe extent that such
outsourcing has a direct adverse impact on thesigbnferred by the
official’s terms of appointment. This conditiondkearly not satisfied
in the present case. It is true that the entry ageration of the IRIS
system entailed a change of assignment for the lkeamamt, but he
accepted the new assignment.

Accordingly, the complaint must be dismissed adkof merit,
without there being any need to rule on the obpestito receivability
raised by the ILO.

DECISION

For the above reasons,
The complaint is dismissed.
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In witness of this judgment, adopted on 1 May 24 Claude
Rouiller, Vice-President of the Tribunal, Mr SeydBa, Judge, and
Mr Patrick Frydman, Judge, sign below, as do |, ZBraPetro,
Registrar.

Delivered in public in Geneva on 9 July 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC



