Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3370

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr P. J. agaithe&t European
Patent Organisation (EPO) on 7 June 2010, the EReply of 27
September, the complainant’s rejoinder of 3 Decergb&0, the EPO’s
surrejoinder of 14 March 2011, the complainant'sditmhal
submissions of 20 May and the EPQO's final commeh£0 July 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant joined the EPO at its branch in Hague in
March 1990 as a Programmer at grade B5. In Septeh®88 he was
promoted to grade B6. At the material time he wssigned to the
Development and Maintenance Administrative ServiDa®ctorate
(DAMA-A) within the Principal Directorate Informaih Systems. On
18 March 2005 the EPO published vacancy note INT/HER75
for the post of Data Warehouse (DWH) Developer ifMA-A, at
grade A4/Al, in The Hague. The complainant applaedhis post in
April 2005 and was interviewed in August 2005.
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On 24 March 2006 the complainant’s supervisor sttiedhian
official request for the reclassification of theng@ainant’s post to
grade A4/A1l, stating that “[tlhe changing and irmgi@g demands in
DWHe-related projects necessitate[d] a general amEein DWH
staffing in DAMA-A and an upgrade of the single DVddvelopment
and consulting position of DAMA-A, up to now a B@¥Bosition, to
an A-level”. He added that the complainant, who hatl then held
that position, had been performing for the last twears “real A-level
duties, e.g. [...] managing several A-level contresi@nd performing
high-level technical analysis [...] for which he hpffoven to have
the right technical and managerial skills”. In Apr2006 the
complainant’s direct superior, Mr M., and the Pipa¢ Director of
Information Systems were informed that the Contigll Office
insisted that the DWH Developer post be filled imth and that it
would agree to “de-block” it on that condition.

On 10 May 2006 the complainant enquired about tideis of his
application for vacancy INT/EXT/4075. He was infadhthat the
delay in the selection procedure was due to dismossbetween
the Principal Directorate Information Systems ahd tControlling
Office regarding the “de-blocking” of the post ihet budget. On
12 September and again on 2 October 2007 he solagfiication on
the budgetary allocation of the post he was ocaupydn 3 October
2007 he was informed by Mr C., the Director of Bargl, that he had
been put temporarily on an A4/Al post but that baeld not derive
from that any entitlement for his grading. He wésanformed that
same day by Mr J., a Human Resources Managerthbapost of
DWH Developer would not be filed and that the rtegnent
procedure for vacancy INT/EXT/4075 had thereforerbelosed. A
post with essentially the same duties was subsdguativertised in
Munich through vacancy note INT/EXT/4318.

On 22 October 2007 the complainant requested irgtiam on
the decision to close the recruitment procedurectarification on the
status of the A4/Al-grade post to which he had bessigned. He
was advised on 14 November 2007 that the decisionldse the
recruitment procedure had been taken by the comipatehority and



Judgment No. 3370

that, although he was temporarily paid from an ¥elepost in the
budget, he could not draw any right from this.

On 19 December 2007 the complainant wrote to tlesiéent of
the EPO requesting an acting allowance for havergopmed A-level
duties for the last six to seven years and promdtcan A4/Al-grade
post, in accordance with Articles 12(4) and 49 bé tService
Regulations for Permanent Employees of the EPOeffafter the
Service Regulations). He also claimed moral damagelscosts. He
asked that his letter be treated as an internatapp the event that
his requests were not grantédFebruary 2008 the President referred
the matter to the Internal Appeals Committee (IAC).

On 1 August 2009 the complainant was reassigneda to
B6/B4-grade post in the budget. The IAC issued djfgnion on
18 January 2010. It unanimously recommended thatatbpeal be
dismissed as irreceivable in part and unfoundedtsnentirety. It
recommended that the complainant be paid 200 dardke length of
the internal appeal proceedings. By letter of 12rd¥1a2010 the
complainant was informed of the President’s denidm endorse the
IAC’s recommendations. That is the impugned denisio

B. The complainant submits that, although he performAdevel

duties during the whole period from 2000 until #ved of 2007 or, at
the very least, during the period from March 200diluhe end of
2007, the EPO refused to pay him the acting all@medar performing
the duties of a higher-grade post, thereby viotphrticle 12(4) of the
Service Regulations. He adds that his performaro-level duties

during the above-mentioned period is evidenced lopraparison of
his duties with those of the A4/Al-grade post atised in vacancy
note INT/EXT/4075. He maintains that he fulfilledl @onditions

for an acting allowance under Article 12(4) andtthhe EPO
unacceptably introduced additional conditions fte award not
stipulated in the text of that provision. Similarlize fulfilled all

conditions of Article 49(1) of the Service Regubai$ for promotion
to an A-category post.
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The complainant reproaches the EPO for acting id faath,
neglecting its duty of care towards him and cordrawvg his
legitimate expectation of selection to the posD®¥YH Developer or
promotion to an A-category post. He argues in tluianection that
during the whole period of the recruitment procedfor vacancy
INT/EXT/4075 and until October 2007, he was deldtely led to
believe that the procedure could result in his agptent to an
A4/Al-grade post. He adds that after his returmmfreick leave
in 2006, the EPO deliberately and without explawratprevented
him from resuming all of his managerial tasks, ewbough it
was previously agreed that they would be assigoesbtneone else
temporarily and only for the period of his sick \eaHe maintains
that he was the only internal candidate who had téhnical
knowledge and the motivation for performing theksasf said post —
he was already performing them at the time of Ipglieation — as
well as his director’s full support for promotiom &n A-category post.
He considers that the EPO profited from his pertortoe of A-level
duties under tight deadlines and often during awvext while only
paying him B-level remuneration. In his opiniongtEPO has not
sufficiently explained why a vacant post, which wpsoperly
advertised at The Hague, was cancelled and a newvith the same
duties was then opened in Munich, or why one offtrimer trainees,
i.e. someone less experienced than himself, wastsel for that post,
despite his declared willingness to move to Munildhis he perceives
as a clear attack on his dignity. He submits thatubhdermining
his trust and legitimate expectation, the EPO chusarm to his
well-being and to his health.

The complainant asks the Tribunal to quash the gned
decision and to order the EPO to pay him, undeicl&rtL2(4) of the
Service Regulations, an acting allowance for théopefrom 2000 to
2007 or, subsidiarily, for the period from 20042@07, together with
arrears and interest at the rate of 8 per cenapeum. He also asks
the Tribunal to order the EPO to promote him to Aueategory
position, in accordance with Article 49(1) of therdce Regulations.
He seeks moral and punitive damages and costs.
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C. Inits reply the EPO argues that the complainailedao request
an acting allowance under Article 12(4) of the Ss\Regulations in
good time, and hence his claim in that respectdgivableratione
temporis only for the three months preceding the filinghif internal
appeal. In addition, the complainant’s represevgatvaived during
the internal appeal proceedings any claim to am@etllowance for
the period from 2001 to 2005 — he only maintairtesldomplainant’s
claims in that respect for the period following tpeblication of
vacancy note INT/EXT/4075, i.e. 18 March 2005 — #metefore any
such claim for the period before 2005 is beyond shepe of the
internal appeal and thus irreceivable. Moreoverthes EPO never
intended to assign A-category duties to the compldi his claims
for an acting allowance and a promotion, respelgtivender
Articles 12(4) and 49(1) of the Service Regulatjdask substance to
the extent that they are based on a temporary bargygeperation.

On the merits, the EPO explains that it temporapilgced the
complainant on an A-category post for strictly beidgy purposes and
that it never intended to assign to him A-categhuties, except if he
succeeded in the competition for vacancy INT/EXTBIOHowever,
in anticipation that he would actually succeedhattcompetition, he
was assigned to a budgetary post in the A4/Al grgabeip. It
contends that the evidence put forward by the camaht in his
attempt to prove that he performed A-level funciég“by no means
significant, relevant or conclusive” and that, imyaevent, he may not
obtain retroactive benefits from his alleged perfance of A-category
duties. It asserts that the complainant did ndtl file conditions for
the payment of an acting allowance under Articl¢412 it relies in
this regard on the Tribunal’'s ruling in Judgment625- or the
conditions for access to a higher grade under lare(1).

The EPO rejects the allegations of bad faith arehdin of its
duty of care towards the complainant. It explaimat tby placing the
complainant on an A-category position, it actuaéysured the
continuity of his employment. It emphasises that tcbmplainant was
generally kept informed throughout the recruitmenbcedure and
also that he was informed without delay of the sieai to cancel it. It
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notes that, contrary to his contention, there was “deliberate
reduction” of his tasks but that he was simply meéd to a
B6/B4-grade post in the budget, which correspontiediis actual
grade and duties. It asserts its right to revietwdgetary situation
that was no longer justified. According to the ERf@®ere was no
breach of the complainant’s legitimate expectatiuot, only because
the decision to cancel the recruitment procedure Yacancy
INT/EXT/4075 for lack of suitable candidates waketa by the
Administration in the proper exercise of its disime, but also
because the complainant did not meet the requirtsfen access to
an A-category post and therefore had no legitinexigectation but a
mere hope of being selected for the post of DWHedbeper. It rejects
the claims for damages and costs as being witheuit @nd it notes
with regard to the claim for punitive damages, artjgular, that the
complainant has not established a deliberate att&ypghe EPO to
circumvent the Service Regulations. It thus invitee Tribunal to
dismiss the complaint as irreceivable in part anfounded in its
entirety.

D. In his rejoinder the complainant submits that tleenplaint is

receivable in its entirety. He points out that &&i 12(4) of the
Service Regulations does not contain any time lforitrequesting an
acting allowance. In fact, it does not even foreaeequest by the
staff member concerned, but merely stipulates shah allowance is
paid as from the third month of such temporary ehuitilt is thus
irrelevant for present purposes whether or notdteally requested to
receive the acting allowance.

He denies that part of his claim under Article J2as
abandoned during the internal appeal proceedingshamroduces in
this regard an affidavit by his former representatattesting to the
contrary. He also produces an e-mail in which thtel asks the
Chairman of the IAC to correct the relevant errothie IAC opinion.
He maintains that, in any case, it is clear frosiihternal appeal that
his claim under Article 12(4) refers to the whokripd during which
he continuously assumed A-level duties, namely f200 to the end
of 2007.

6



Judgment No. 3370

However, in the event that the Tribunal endorses EHPO's
position on the receivability of his claim for actiag allowance under
Article 12(4), he seeks payment of said allowarroenf 18 March
2005, the date of publication of vacancy note INJTEI075 or,
alternatively, from 1 April 2005, the date of higptication for said
vacancy, until the end of 2007. He otherwise maisthis claims.

E. In its surrejoinder the EPO maintains its position the
receivability and the merits of the complainantairos. It expresses
surprise at the content of the affidavit signedtby complainant’s
former representative, especially in view of thiéelas acceptance of
the explanation provided by the IAC Chairman thag¢ré was no
indication in the IAC file that the withdrawal ofhé complainant’s
claim for an acting allowance for the period ptior2005 was subject
to conditions.

F. In his additional submissions the complainant gjiprdenies
the alleged acceptance by his former representasivéhe IAC
Chairman’s explanation.

G. In its final comments the EPO indicates its wishlgave the
evaluation of the affidavit signed by the complair® former
representative to the Tribunal's appreciation.

CONSIDERATIONS

1. The complainant joined the EPO in 1990 in a pasitio
graded B5, step 4, located in The Hague. In 199®&dwpromoted to
grade B6, step 6. In 2004-2005 the complainant teddposition of
Area Coordinator of the Data Warehouse Technicamg@ence
Centre. On 1 April 2005 he applied for an A-gradesifion
(INT/EXT/4075). This position was advertised asdahs The Hague
and had the title of “Data Warehouse Developer iAMA-A
in Principal Directorate Information Systems”. Th®mplainant
was interviewed in August 2005. During the intevwibe was asked
whether he would be prepared to work in Munich. Thenplainant

7
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heard nothing further formally about his applicaticthough on
19 May 2006 the complainant’s direct superior, My, kbrwarded to
him an e-mail exchange between senior EPO manageimainhad
taken place in April 2006, which revealed there wasissue within
the EPO about whether the position for which thenglainant had
applied should be filled in Munich. There was asdiscussion in the
e-mail exchange about whether there was suppothéoupgrading of
the complainant’s position in The Hague.

2. In fact, an upgrade of the complainant’s positioitgrade
had been requested by Mr M. on 24 March 2006. & whitten
request, Mr M. said: “Since about two years [thenplinant] is
performing real A level duties”. This is consistemth an opinion
expressed by Mr M. in the complainant's staff répawvering the
period January 2004 to December 2005 and signégiih 2006. In
that report Mr M. noted that at the beginning & tleporting period,
the complainant's role had changed to a manageol@ and, in
supplementary comments, he said the following ef ¢cbmplainant:
“This proven engagement combined with his profoymndfessional
experience and proven qualifications and achievésnen his new
managerial role qualify him to be promoted to atahle A-level
post.”

3. It was against this background that the complaisant an
e-mail to Mr C., the Director of Personnel, on 2t@er 2007
requesting an answer to a question he had posadearlier e-mail of
12 September 2007, namely that in view of the tlaat he had had no
answer to his application for the advertised A-gradsition, “which
post [was he] currently occupying in the office patP” Mr C.'s
response of 3 October 2007 was that the complaihadt been
“temporarily put on an Al/4 post” but that he coulot “derive any
entitlement from this for [his] own grading”. Theraplainant pursued
the matter further and on 14 November 2007 he vedea letter in
response to a communication of his dated 22 Octe®@r. The letter
of 14 November 2007 from Mr J., a Human Resourcesdder,
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informed him that while he was “temporarily paidrfr an A-category
post [...] no right [could] be drawn from this”. Ipaaking of an
A-category post Mr C. was alluding to the fact ttieg source of the
funds used to pay the complainant, at least fopt#r@d to which the
2006 budget applied and probably also for the pet@® which the
2007 budget applied, were funds attributable omcalled, in
budgetary terms, to a position of that grade.

4. In due course an A-grade post was advertised aseldbia
Munich and filled by an individual who had beenrairtee of the
complainant.

5. In his internal appeal initiated by a letter to tReesident
dated 19 December 2007, the complainant said tieateiters just
referred to (from Mr C. and Mr J.) constituted acidion that
negatively affected him. That observation was ptedeby two
relevant comments. The first was that if, as a Btpleyee, he was
being paid from the resources allocated to an &gty post, his own
B6 post “[had] been suppressed”. The second wadasiftla fact he
was in an A-grade post, he should benefit from djusament of
status. He added that if he was to carry out tBkstand occupy an
A-grade post indefinitely, he should have been,dime course,
considered for a promotion in accordance with Agc4 and/or 49
of the Service Regulations. In addition, he said, was entitled
to the allowance provided for by Article 12(4) ofiet Service
Regulations.

6. The internal appeal was heard by the IAC, whichliphbd
its report on 18 January 2010. It recommended thraptainant’s
appeal be dismissed as inadmissible in part ancundid in all other
respects. These recommendations were acceptedebitactor of
Regulations and Change Management who, in a ledtierd 12 March
2010, rejected the appeal as irreceivable in padtumfounded in its
entirety. This is the impugned decision. However tbmplainant was
told he would be awarded compensation in the su206feuros for
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the delay in the internal appeal process. The &t parties appear
to have proceeded on the assumption that thisideaan be taken to
have been a decision of the President of the EPO.

7. The complainant filed his complaint in this Triblinan
7 June 2010. The relief he seeks is that the decafi 12 March 2010
be quashed. He also seeks an acting allowance éntdee 12(4) of
the Service Regulations, including arrears andrésteat 8 per cent
per annum for the period 2000-2007 or, alternbtivier the period
2004—2007. Additionally, he seeks “promotion toAagrade position
under Article 49" as well as moral and punitive @daes plus costs.

8. There are several aspects of the complainant’'snsldahat
can be dealt with briefly. The first is the relggfught by the complainant
that he be promoted. It is well settled in judgmsesftthe Tribunal that
it will not order the promotion or reclassificatioha staff member, as
such decisions are discretionary and involve spscevaluation (see,
for example, Judgment 2706, consideration 14). Hsigect of his
claim should be rejected.

9. The second concerns the complainant’s claim thagrter
of the Tribunal, he be paid the allowance payabldeu Article 12(4)
of the Service Regulations from either 2000, 2002@05 to 2007.
For reasons which will emerge shortly, it is unrssegy to deal with
an issue addressed at length by both the comptaarah the EPO,
namely whether during the internal appeal the campht abandoned
a claim for payment of this allowance for any pdrlmetween 2001
and 2005. Nor is it necessary to deal with an aspunadvanced by
the EPO that the claim for payment of this alloweahar any period
before October 2007 was time-barred and thus inabke.

10. It should be noted that Article 12(4) was amende@007
by Administrative Council decision CA/D 19/07 of 2@ne 2007. The
form the provision took until June 2007 was consgdeby the
Tribunal in Judgment 2563. The Tribunal observed thwas obvious

10
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the underlying purpose of the provision was tovaltbe duties of a
person occupying an existing post to be carriedt@uporarily when
a permanent employee in the post was unable to hdo jab

(consideration 9). The Tribunal further noted that essential
prerequisite to the exercise of the power to terplyr assign a
person to a higher post was that the post existdchad an incumbent
permanent employee at the time of the temporanig@m®ent

(consideration 11). Plainly the circumstances efdbmplainant never
involved temporary assignment to a post held bytlteroperson.
Accordingly, Article 12(4) had no application toettcomplainant,
certainly for the period until its amendment in 200

11. In this amended form, the provision read, in part:

“A permanent employee may be called upon to perf@mporarily the

duties of a post, including the duties of a newlyated post, in a higher

grade on a full-time basis.”
Whatever may be the reach of this provision iraiteended form, it is
tolerably clear that the expression “may be callpdn” is a reference
to a request made of an employee by the admin@trad perform
duties of a post not being her or his ordinary fsta post at a higher
grade. In the present case, at best for the congigi he was
performing duties at a higher grade facto and not as a result of a
request by the administration of the type justuised. Accordingly,
at no time was the complainant in a situation wherevas entitled to
payment under Article 12(4). This aspect of hisinglashould be
rejected.

12. This leads to a consideration of the complainacitém that
the EPO breached its duty of care to him, actedad faith and
contravened the complainant’s legitimate expeatatidwo matters
should be noted. In its reply the EPO conceded “that Office had
expected the complainant to obtain [the position Wehich the
complainant applied on 1 April 2005] on the badigh® selection
procedure”. The EPO also conceded that in the lightthis
expectation the complainant's budgetary post “héeady been

11
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transferred to a budgetary position in the A4/AGuyr of grades”. As
to the reason why the selection procedure was nereu, the EPO
submitted in its reply that it was the “candidatlesk of suitability”
and, in support of this argument, referred to paplgs of the
complainant’s brief. However this contention is sopported by what
is said by the complainant, and the EPO has prdvitte material
justifying this conclusion. To the contrary, itt@erably clear that the
selection process was abandoned in late 2007 beaHua dispute
within the EPO as to whether the position initiadigvertised as based
in The Hague (INT/EXT/4075) and for which the coaiphnt applied
should in fact have been based in Munich.

13. The Tribunal is satisfied that the EPO breachedluty of
care to the complainant. He applied, in good faiith,an A-grade
position located in the city in which he then watkand, it may be
inferred, also lived. He did so in circumstancesnsimch his direct
superior held the opinion that the complainant wesrthy of
promotion to an A-grade post and had, in fact, tfog two years
preceding March 2006, been performing duties of tharacter
equivalent to A-grade. Indeed there is no matgsralvided by the
EPO to suggest that this assessment was wrong. €ontarmade in
the e-mail exchange of April 2006 referred to abeuggest that
Mr M.’s opinion was shared by others.

14. It can be inferred that the March 2006 requesipgrade the
complainant’s post was an entirely reasonable apdopriate attempt
by Mr M. to bring about a result favourable to ttwmmplainant and
consistent with Mr M.’s opinion of him in the faad the delays
and difficulties attending the filling of the pdsi for which the
complainant had applied almost a year earlier. @vittie complainant
was not legally entitled to have his post upgradedwas he legally
entitled to be appointed to the position for whiwh had applied, he
was entitled to have the Organisation act in gath ftowards him
and respect his dignity. It was an affront to higndy to be exposed
to a delay of over two years to resolve his statusircumstances

12
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where he believed, and more importantly where hewkrhis
immediate superior also believed, he had been peirfig duties of an
A-grade post and was suitable for appointment th sa post. This
affront to his dignity was exacerbated by the dffds work had on
his health. There is evidence from the complainaat, disputed by
the EPO, that in early 2006 he felt overworked had clear physical
symptoms and in June 2006 his health deterioratedobint where he
was off work for two weeks.

15. The complainant is entitled to moral damages f Ibheach
of the EPO'’s duty to him and they are assessetidy tibunal in the
sum of 15,000 euros. While he was representedlbgadly qualified
colleague, he is nonetheless entitled to 1,500seyavay of costs.

16. The complainant requested a hearing at which hddaaall
evidence designed to establish that he performa#t atoan A-grade
level. In view of the approach taken by the Triduoahis pleas, such
evidence would not have assisted the Tribunal snditliberations.
Accordingly this request is refused.

DECISION

For the above reasons,

1. The EPO shall pay the complainant 15,000 euros aslm
damages.

2. It shall also pay him 1,500 euros in costs.

3. All other claims are dismissed.

13
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In withess of this judgment, adopted on 15 May 401
Mr Giuseppe Barbagallo, President of the Tribumét, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.
GIUSEPPEBARBAGALLO

MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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