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118th Session Judgment No. 3369

THE ADMINISTRATIVE TRIBUNAL,

Considering the fourth complaint filed by Ms A. Bgainst the
European Patent Organisation (EPO) on 30 Decembé&d znd
corrected on 24 January 2011, the EPO’s reply oM&y, the
complainant’s rejoinder of 10 June and the EPO’'sefuinder of
15 September 2011;

Considering the applications to intervene filedNy A. K. and
Mr P. T. on 29 July 2011, the application to intarg filed by Mr I. T.
on 2 August, and the EPO’s comments of 26 Septe@®ikt arguing
that those applications were irreceivable inasmashthe persons
concerned were not in a similar situation to thenglainant;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedjsiga may be
summed up as follows:
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A. On Tuesday 19 June 2007 the Staff Union of the iean Patent
Office, the secretariat of the EPO, organised decte action in
which the complainant, who worked on an 80 per cbasis
(eight hours per day from Monday to Thursday), ipgrated.
Having noticed that her payslip showed a deduatmmesponding to
125 per cent of one-thirtieth — i.e. one-twentyrfbu- of the amounts
due to her in respect of, inter alia, her basiaryahnd dependants’
allowance, she sought an explanation. The Admatistn informed
her that an eight-hour strike corresponded in lasedo 125 per cent
of a working day because she worked for, on aver@gehours per
day. Having unsuccessfully challenged this manrfeproceeding,
she filed an internal appeal on 24 October 2007loWwng an
initial rejection of her appeal by the Presidenttlod Office, it was
referred to the Internal Appeals Committee on 1Zdbaber 2007.
The Administration submitted its position on 9 Nmleer 2009. In its
opinion of 6 September 2010 the Committee recomegntly a
majority, that the appeal should be dismissed &sumded. By a letter
of 3 November 2010, which constitutes the impugdedision, the
complainant was informed that her appeal had besmissed, but
that the deduction applied to her dependants’ aime& would be
reduced to one-thirtieth and that the amount unditligheld would be
reimbursed with interest.

B. The complainant asserts that she made up for twoshavork,
but that she is not required to provide evidencénafing done so.
She claims to have drawn attention to that facinduher hearing
before the Internal Appeals Committee, but that ©emmittee
failed to mention it in its opinion. She therefaremplains of a lack
of impartiality and of an “affront to [her] dignityOn 10 September
2010 she wrote to the President of the Office @mwdhis attention,
inter alia, to this omission, but she doubts whellewas informed of
her letter.

Furthermore, the complainant argues that, as seeowatrike for
one day, the only possible deduction was a dedudimne-thirtieth.
Judgment 1333 indicates that a part-time employe® ehooses to go
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on strike should be treated in the same way asthiger colleagues
working full time. Citing the minority opinion expssed by a member
of the Internal Appeals Committee, she submits that deduction

made from her dependants’ allowance was unjustifi@$much as

this allowance constitutes a lump sum that is radé¢utated on the

basis of monthly working hours.

The complainant requests the Tribunal to set abieelecision to
deduct one-twenty-fourth of her basic salary irpees of the one-day
strike of 19 June 2007, and the decision to appiie@uction to her
dependants’ allowance. In addition to reimbursenoéie sums thus
wrongfully deducted, she requests an award of D0g@os in moral
damages and a further 2,000 euros in costs.

C. In its reply the EPO explains that, since the caimgint was
working on average 6.4 hours per day, her basiansdiad to be
reduced, pursuant to Article 65, paragraph 1(b}] @mticle 56,
paragraph 4, of the Service Regulations, by onexyviourth. Citing
Article 64, paragraph 2, it submits that a dedurctid one-thirtieth
from allowances paid to employees is justified.

The Organisation further argues that the pointserdhin the letter
of 10 September 2010 were rightly dismissed, enipimasthat it is
for the complainant to provide evidence to suppent assertion that
she made up for two hours’ work during the daykfaing the strike.

D. In her rejoinder the complainant enlarges on heagl While she
states that she “fully concurs” with the view oktmember of the
Internal Appeals Committee who expressed a minarjinion, she
complains about the composition of the Committeplating the fact
that none of its members defended her during tlaeimge She draws
the Tribunal’s attention to the duration of theqadure.

E. In its surrejoinder the EPO submits that the coinglat's
criticism of the appeal body’'s members is basel@sd that, in
particular, her contention that the members appdifiy the Staff
Committee are there to defend appellants is mistake
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CONSIDERATIONS

1. The complainant, who has been in the service ofBR®
since 1982 as an administrative employee, parteipéan a day of
collective action organised in the Office on Tugsd® June 2007.

At that time, she was employed on a part-time bhastgking
for 80 per cent of normal working hours on the basi a specific
timetable according to which the required 32 wagkimours were
confined to four days, from Monday to Thursday,hweight working
hours per day.

2. When she received her payslip for July 2007, the
complainant discovered that the Office had redubed monthly
remuneration by an amount exceeding that normadigudted for
participation in a strike, which was set, under tbgulations in force,
at one -thirtieth of remuneration.

According to the explanations she received at thee,t the
Administration had taken the view that, since shd been absent
from work for the whole of Tuesday, hence for eidtturs, the
duration of her absence should be regarded asegrgaten her status
as a part-time employee, than a normal working &pread over
five days, her average working day was in fact lgodirs, so that,
according to the EPO, the complainant had actulbdgn absent
for a period equivalent to 1.25 of her own workidgys. The
Administration had therefore considered it appmaierito reduce her
remuneration by a proportionate amount, namely he-twventy-
fourth rather than one-thirtieth.

3. On 24 October 2007 the complainant challenged this
decision in accordance with the procedure setrodtriicles 107 and
108 of the Service Regulations. It should be ndbted it took the
Office until 9 November 2009 to submit its writtebservations to the
Internal Appeals Committee and that, partly as sulteof this,
the latter body did not issue its opinion until ép&mber 2010,
I.e. almost three years after the appeal was ladghd Committee
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recommended, in the opinion adopted by a majotiititsomembers,
that the complainant’s claims should be rejected.

By a decision of 3 November 2010, the Vice-Predidertharge
of Directorate General 4 (DG4), acting with delégatof authority
from the President of the Office, rejected the claimant’'s appeal,
but reduced to one-thirtieth the deduction apptiedhe dependants
allowance paid to her and reimbursed with intetlestamount unduly
withheld in that regard.

4. That is the decision impugned before the Tribunalthe
complainant, who challenges, on the one hand, theuat deducted
from most elements of her remuneration and, onother, the very
principle of applying such deductions to dependaitswances. The
complainant requests, in addition to the settindeasf that decision
and reimbursement of the sums in question, an awdrdnoral
damages and costs.

5. The Tribunal will not accept the complainant’s argunt
contesting the lawfulness of the conditions in wahiger internal
appeal was considered.

While the complainant seeks to cast doubt on thmaitrality of
the Chairperson and other members of the InterppkAl Committee,
it must be found that her allegations to that dféage not backed up by
any reliable evidence. In particular, the complaings manifestly
misguided in her belief that she can accuse thebmesrappointed by
the Staff Committee of failing to defend her durhmgy hearing before
the Committee, since those members, who are retjjust like other
Committee members to execute their duties in & fildependent
manner, cannot be expected to perform such a kideeover, her
criticism is particularly inappropriate in view tife fact that one such
member expressed a minority opinion in her favaad she states in
her rejoinder that she “fully concurs” with thatiopn. The mere fact
that the complainant’s arguments during her heasiage not entirely
reproduced in the Committee’s opinion cannot bamded in this case
as constituting a breach of its duty of impartialit
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Lastly, the complainant’s assertion that a lettee slecided to
write to the President of the Office on 10 Septen@l0 was not
taken into consideration cannot be accepted eithasmuch as the
grounds invoked in the impugned decision actuadiytain an explicit
reference to the content of the letter.

6. The complainant's arguments become far more wejighty
however, when she contends that the EPO couldagatily set the
amount of the deduction from most elements of lkeemuneration at
one-twenty-fourth rather than — as in the caseilbtime employees —
at one-thirtieth.

7. As noted under 2 above, the decision taken by #@© o
apply a deduction of one-twenty-fourth was due e talculation,
based on arithmetically irreproachable principteaf the complainant
had absented herself, while participating in amtelgur strike, for a
period equivalent to 1.25 of her average working ti@ving regard to
the specific terms of her part-time employment meggi In so doing,
the EPO sought to implement an approach based apogtionality
which led it to conclude, as stated in its submoissj that the
remuneration of an employee who is absent due dtrille must be
reduced by an amount equivalent to the duratiosuoh absence as a
proportion of the employee’s normal working hours.

Such an approach is certainly quite understandabterms of
equity and expediency. However, the Tribunal isrubto observe, in
line with the minority opinion referred to abovlat this approach is
legally inconsistent with the applicable statutprgvisions, which are
based on a different perspective in this regard.

8. Article 65 of the Service Regulations, concernirfge t
“[playment of remuneration”, which establishes iraéa the principle
of monthly payment, stipulates in subparagraph 1} “[w]here
remuneration is not payable in respect of a cormaphabnth, the
monthly amount shall be divided into thirtieths”.
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This provision thus establishes the applicability EPO
employees of the “thirtieths” or “indivisible thieths” rule applied
in many States and international organisationspraleg to which
deductions made from an employee’s remuneratiothénevent of
absence — for instance in the event of a strikee-nat calculated on a
basis that is strictly proportionate to the dumataf the employee’s
absence but on the basis of lump-sum fractionsnefthirtieth per
day.

This rule precludes, by definition, the possibilitfydeducting an
amount equivalent to a fraction other than a fulnber of thirtieths
from the remuneration of an employee who has bdeserd on
account of participation in a strike.

9. In the case of a part-time employee, the aforeropat
provision of Article 65, subparagraph 1(b), mustotirse be applied
in conjunction with the provisions of Article 56anagraph 4, which
stipulates that:

“A permanent employee shall be entitled, duringgbkgod for which he is

authorised to work part-time, to remuneration prtipnate to the working

time authorised. He shall, however, continue toeirex in full any

dependants’ allowances and education allowancesiich he is entitled.”

The thirtieths to be withheld in the event of alwserfor
participation in a strike of an employee workingrtptime must
therefore be calculated on the basis of the foregalefinition of
remuneration — and not, for instance, on the hafsibe remuneration
payable to a full-time employee.

10. It follows from the foregoing that the Administrati of
the EPO committed an error of law when it decidedhis case to
apply a deduction of one-twenty-fourth instead oé-thirtieth to the
remuneration payable to the complainant.

11. It is true that one of the basic consequencesefhintieths
rule is that an absence for just a fraction of midasufficient to entail
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a deduction of one-thirtieth from remuneration,. i@ identical
deduction to that applicable in the event of a-flaly absence. A strict
application of that rule could therefore lead te onclusion that
the complainant, who participated in a strike fopeaiod equivalent
to 1.25 days in terms of her own specific workinguts, was
actually liable to a deduction from her remuneratequivalent to
two-thirtieths rather than one-thirtieth thereof.

12. However, apart from the fact that, in any cases tas not
the approach adopted by the EPO, the Tribunal dersithat it could
not lawfully have been adopted in the present case.

Indeed, it must be noted that the aforementionedigions of the
Service Regulations are somewhat ambiguous inasamitiey fail to
specify clearly how the thirtieths rule is to bepkgd in these specific
circumstances. It is therefore questionable, tothayleast, whether
the part-time employees who opted to participatinénone-day strike
organised on 19 June 2007 were aware of the fatt ith so doing,
they were liable to incur a deduction of two-thdttis in their
remuneration. While the Vice-President in charg®6G# circulated a
note to the staff on 15 June 2007 reminding th#, gbaimarily in
anticipation of the strike, of the main rules apalile to participants in
such collective action, the document contained eference to that
eventuality. Moreover, this omission is in no waysising because,
as already noted, the EPO Administration itself aad interpret the
relevant provisions in that way.

The Tribunal has consistently held that any amiygin the
regulations or rules established by an internatiomi@anisation
should, in principle, be construed in favour offtsend not of the
organisation (see, for example, Judgments 1755erud@, 2276,
under 4, or 2396, under 3(a)).

13. Under the rules in force, it was therefore incuntb@m the
EPO to limit the deduction from the complainangésnuneration to
one-thirtieth.
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14. It follows that the aforementioned decision of 3vidmber
2010 must be set aside inasmuch as it maintairediéduction at a
level exceeding that proportion, and that the EP@tntherefore be
ordered to reimburse the sum that was unduly withlas a result
from the complainant’s remuneration.

15. In light of the foregoing considerations, it is @gBessary to
resolve the dispute as to whether the complainadt &s she claimed,
worked overtime during the days following the stridd 19 June 2007
in partial compensation for her absence.

16. The complainant also challenges the deduction byRRO
from the dependants’ allowance she received putsaahrticle 69 of
the Service Regulations.

As noted under 3 above, the Vice-President in chafgDG4
has already, pursuant to the decision of 3 Nover2pd0, reduced
the deduction applied to the allowance — which hisb been set
initially at one-twenty-fourth — to one-thirtietiihe Organisation itself
actually concluded that this approach was more istamg with
the reasoning underlying the aforementioned promisiof Article 56,
paragraph 4, of the Service Regulations, accorttinghich part-time
employees continue to receive such allowancesllimdther than at a
reduced rate proportionate to their working time.

The complainant, however, is not content with thismcession,
and she contends that the allowance in questionnegB fact liable
to any deduction in respect of the strike becatuserisisted of a lump
sum.

17. As may be gathered from consideration 9 above, the
Tribunal cannot endorse the complainant’s positiatis regard.

On the contrary, it has already ruled that theoeiallowances
paid by the EPO to its employees, including the edéeants’
allowance, are in fact subject to a deduction i ¢lvent of a strike
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under the same conditions as the basic salaryJisggments 1041,
under 3 and 4, and 1333, under 3, also referreghtthis issue in
Judgments 1567, under 4, and 1658, under 6).

Noting that, according to paragraph 2 of Articledi4he Service
Regulations, “[rflemuneration shall comprise bagitary and, where
appropriate, any allowances”, the Tribunal held tththe
“remuneration” referred to in aforementioned subgaaph 1(b) of
Article 65, from which deductions may be made, mpestforce be
understood as including such allowances.

Moreover, the fact that the dependants’ allowarmesists of a
lump sum is not in itself sufficient to excludefibm any application
of the principle, embodied in the Tribunal's casev,| according to
which remuneration is due only for services renddien this point
see Judgments 566, under 3, 615, under 4, andidiér 4).

In the absence of any new material that could unoher the case
law based on above-mentioned Judgments 1041 ar] ft188 claim
will be dismissed.

18. While the complainant’s arguments regarding thietgioint
must therefore be deemed unfounded, the fact teatvas unlawfully
penalised, in terms of her remuneration, due tatzence involving
the exercise of the right to strike, undoubtedlysesl her moral
injury. As noted by the complainant in her aboveatimmed letter of
10 September 2010, this injury was exacerbatetidglowness of the
internal appeal procedure, which took more tharehyears, and
mention should also be made of the fact that, dyatawill have
taken no less than seven years to finally remegythe present
judgment, the breach found to have been committeduly 2007.
In view of all the circumstances of the case, thiduhal considers
that the complainant is entitled to an award of ahdiamages in the
amount of 2,000 euros.

19. As the complainant succeeds in part, she is ettilecosts,
which the Tribunal sets at 1,000 euros.

10



Judgment No. 3369

20. Applications to intervene were filed by three EPO
employees. According to Article 13(1) of the Trilalis Rules,
persons to whom the Tribunal is open may intervenea case
provided that the ruling which the Tribunal is take may affect
them. It may be deduced from the defendant’s coneribat the three
employees in question have never worked on a ppaet-basis. As
their situation in fact and in law thus differs rimothat of the
complainant, the present judgment cannot affeanthe follows that
the applications to intervene must be dismissedirgeseivable
(see, for example, Judgments 2190, under 10, 22®i&r 10, or 3212,
under 11).

DECISION

For the above reasons,

1. The decision of 3 November 2010 by the Vice-Predide
charge of Directorate General 4 is set aside toeitent that it
maintained the amount of the strike-related dedacfrom the
complainant’s remuneration for the month of Jun@72at a level
exceeding one-thirtieth thereof.

2. The EPO shall reimburse the complainant, owinght getting
aside of the decision under point 1, the sum unditlyheld from
the said remuneration.

3. The EPO shall pay the complainant 2,000 euros irramo
damages.

4. It shall also pay her 1,000 euros in costs.
5. All other claims are dismissed.

6. The applications to intervene are dismissed.

11
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In witness of this judgment, adopted on 29 Apridl2,
Mr Giuseppe Barbagallo, President of the Tribuhdd, Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign beleandal, Drazen
Petrovt, Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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