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118th Session Judgment No. 3355

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr B. C. agaitist European
Organisation for the Safety of Air Navigation (Ecootrol) on
16 October 2012, Eurocontrol’s reply of 18 Janu&gl3, the
complainant’s rejoinder of 30 April and Eurocontsadurrejoinder of
2 August 2013;

Considering the applications to intervene filed Ndgssrs R. B.,
L.P.D.R., P. M., B. R. and C. V. on 16 October 2@h? the letter of
18 January 2013 by which Eurocontrol informed thegjiBtrar of the
Tribunal that it had no objection to these appi@a;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. On 1 January 1991 new provisions concerning thestea of
pension rights acquired under a national schentieet@rganisation’s
pension scheme entered into force at Eurocontrdiicéd Notice
No. 11/91 of 27 June 1991, which published thesevigions,
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specified that if the regulations or the contractvhich officials had
been subject in their previous post did not allbemh to make such a
transfer at that juncture — which was the positérthose who had
acquired pension rights in Belgium — they coulcheitwait until
transfer became possible, or they could submit plication as
a safeguard. The complainant submitted such anicapiph on
16 November 1992. At that point in time, where ansfer was
possible, the number of pensionable years to belitete was
calculated by reference to the person’s basicysalathe date of their
establishment. As from 2005, however, the operatate was that of
the transfer application.

The royal decree authorising the transfer of pensimghts
acquired with a Belgian pension scheme to the Euntbol pension
scheme entered into force on 1 June 2007. It stiedlinter alia that
officials who had become established before tha davhich was the
complainant’s situation — should send their transfgplication to the
Office national des pensiorigo later than the last day of the sixth
month following that of the aforementioned dateheTcomplainant
submitted a new transfer application on 14 Auglsthe meantime,
on 4 June, Eurocontrol staff had been informed tggblications
submitted before 1 June 2007 would be regardedessgture.

An amount corresponding to the actuarial equivalehtthe
retirement pension acquired by the complainant gigBm was
transferred to Eurocontrol on 30 January 2008,@ang6 February he
was advised that, as a result of that transfehauebeen credited with
an additional three years, nine months and sevgs afareckonable
service, determined on the basis of the new metifodalculating
pensionable years. The complainant expressed eggaTy, but did
not submit an internal complaint, unlike the oflisi who filed the
complaints with the Tribunal which led to Judgme2@85, 2986 and
3034, delivered in 2011. Although in these judgraettie Tribunal
found that the pensionable years credited to thaptainants had
been correctly determined by reference to theircksedary at the date
of the transfer application, it set aside the impd) decisions and
referred the cases back to Eurocontrol, becausenidered that it
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was their initial application which should have betaken into
account. On 20 July 2011 the Director General gheli Office
Notice No. 20/11 informing the staff that it woultb longer be
possible to submit applications as a safeguard, that those
submitted between 27 June 1991 and the day aftepublication of
the said notice and duly sent to the relevant Eamtol services
would nonetheless be considered admissible.

Having asked the Director General to be allowebtdpefit from
the application of Judgment 3034 to no avail, tbmplainant lodged
an internal complaint on 20 February 2012. This wesnissed as
unfounded on 18 July 2012, after the Joint Commifer Disputes
had issued a divided opinion. That is the impugiedsion.

B. The complainant submits that Eurocontrol has bredcthe
principles of legal certainty, equal treatment, djo@ith and the
protection of acquired rights. In addition he cowte that, by not
abiding by the terms of Office Notice No. 20/11 ré&xontrol has also
breached the principle ¢ofi patere legem quam ipse fecesitid that it
has not honoured its duty of care towards him.

The complainant asks the Tribunal to set asideihgugned
decision, to find that the pensionable years ceeldio him must be
calculated by reference to his basic salary on &égelber 1992 and
to award him costs in the amount of 5,000 euros.

C. In its reply Eurocontrol argues that the complasntime-barred,
because the complainant failed to challenge thé&vithehl decision
taken in 2008 concerning him in due time.

Eurocontrol recalls that the Tribunal’s judgments delivered
inter partesand submits that, since the complainant was regthgy
to, nor an intervener in the cases leading to Jeags2985, 2986 and
3034, it was under no obligation to extend the berw those
judgments to him and that he has no grounds fegia a breach
of the principle of equal treatment. It explainsttlits refusal to
apply those judgments to the complainant and ticiafé in the same
situation as him was prompted not by a wish to edaogry or by a
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lack of care, but by concern about the impact ofbaneficial
measure” on the financial equilibrium of the pensischeme. It
emphasises that, as Office Notice No. 20/11 indg#tat applications
for the transfer of pension rights submitted asafeguard will be
processed “when the transfer becomes possiblefgas not apply to
the complainant.

It asks the Tribunal to order the joinder of thenptaint with two
other cases concerning the same issue.

D. In his rejoinder the complainant enlarges uporpléss.

E. In its surrejoinder Eurocontrol maintains its piasit As it has
been apprised of a third complaint pursuing theesahaim as the
instant complaint, it requests the joinder of ladige cases.

CONSIDERATIONS

1. Under Article 12 of Annex IV to the Staff Regulai®
governing officials of the Eurocontrol Agency, daffieal who enters
the service of Eurocontrol is entitled to have paidhe Organisation
the updated capital value of the pension rightuuiaed by him by
virtue of his previous activities “if the regulati® or the contract to
which he was subject in his previous post so allow”

Rule of Application No. 28 sets out the arrangemefur
implementing this article and, in particular, thiées for determining
the number of pensionable years to be creditechénHurocontrol
scheme in respect of the pension rights transfefrech another
scheme.

2. The original version of these texts stipulated thahsion
rights had to be transferred when the official Ineeaestablished.
Thus, an official could exercise his/her right toake such a
transfer only within six months of the date of elisthment, and the
pensionable years credited to him/her were caledlay reference to
his/her basic salary at that date.
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3. According to the above-mentioned terms of Artice df
Annex IV to the Staff Regulations, the possibilifyeffecting such a
transfer from a national pension scheme was subjettte existence
of provisions authorising this transfer in the oatl law of
Eurocontrol Member States. However, the adoptionlasés and
regulations to this effect has taken place so gihdihat, to date,
some States have still not passed such legislation.

4. In Belgium, the host country of Eurocontrol’'s Headders
and the country of origin of many of the Organisat officials, the
negotiations preceding the adoption of nationaislaon permitting
the transfer of pension rights proved to be lond arduous. In the
end it was not until 1 June 2007 that such trassbecame possible
by virtue of the entry into force of a royal decr@®e25 April 2007
which, as from 1 June 2007, brought Eurocontrohinithe scope of a
Belgian law of 10 February 2003 which had alreadsharised this
kind of transfer for officials of the European Conommities.

5. The complainant, who had acquired pension rightth wi
a Belgian scheme, asked to have those rights &aedf to the
Organisation’s pension scheme, as Information Nate Staff
No. 1.07/05 of 31 May 2007 had invited officialsdo, if they wished
to take advantage of this arrangement.

6. However, during the above-mentioned negotiations) t
series of events had taken place, which are ofcpéat relevance to
this dispute.

(@) On 17 June 1991 the Permanent Commission of Euti@ton
acting out of consideration for officials who haat nsubmitted
their application for the transfer of pension rightithin six months
of becoming established or, above all, who had heeble to do so
because such transfers had not yet been authdrs#te legislation
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of their country of origin, adopted “[e]xceptionalemporary
provisions having the force of service regulations” exempt the
persons concerned from the time bar. These prosiohich were
subsequently incorporated into the Staff Regulatas Appendix llla,
specified that requests could be submitted witlixnnsonths of the
effective date of the provisions or, in the caseftitials who in their
previous post had been subject to regulations @& tontract which
did not permit such a transfer, of the date on tisach a transfer
became possible.

Office Notice No. 11/91 of 27 June 1991, in whibke provisions
in question were published, explained inter aliatthn the case of
officials who were as yet unable to benefit frontransfer owing
to the contract or regulations governing their pres post,
“[a]pplication may, as a safeguard, be made [...}herdate on which
the transfer becomes possible can be awaited”.

At that point in time the possibility of submittinguch an
application as a safeguard was likely to be ofipaldr interest to
officials who had acquired rights under Belgian gien schemes.
Pursuant to the aforementioned office notice thrapgtainant therefore
submitted his first application for a transfer dhNovember 1992.

(b) As stated above, on 1 June 2007 before that traasfeally
became possible, the Permanent Commission of Entmtohad,
however, adopted a radical reform of the Orgaris&i pension
scheme that became effective as of 1 July 2005. fimmerous
measures forming part of this reform, which wasealnat restoring
the scheme’s financial viability, included an ameedt of the above-
mentioned Article 12 of Annex IV to the Staff Regitibns.

Under the new version of this Article 12, the numhzf
pensionable years credited to an official who tiemed his pension
rights acquired with another scheme was no longdcutated by
reference to the official’'s basic salary at theedait his establishment,
but by reference to his basic salary at the datehisf transfer
application and to his age and the exchange rdierée on that date,
which was considerably less advantageous.
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The new version of Rule of Application No. 28, whigave effect
to this amendment of the Staff Regulations, wadighd in Office
Notice No. 20/07 on 31 May 2007, on the eve ofehgy into force
of the royal decree authorising the transfer ofspmnrights acquired
under Belgian schemes.

7. By a decision of the Director General of 26 Febyu2008,
the complainant was credited with pensionable yedatermined
according to the new provisions of the Staff Retjoies and Rules of
Application in question. At the time the complaihaid not appeal
against that decision.

8. However, similar decisions taken at that time wébard to
other officials who had requested a transfer of #ind gave rise to
numerous complaints before the Tribunal.

By Judgments 2985, 2986 and 3034, delivered onb2uiaey and
6 July 2011, the Tribunal dismissed the argumetihdse complaints
that the officials in question should have beem ablbenefit from the
application of the previous version of the abovertiomed texts. It
therefore held that the pensionable years in deshat been correctly
determined by reference to the basic salary redefyethe persons
concerned at the date of their transfer applicatamd not at the date
at which they became established. However, theumabalso decided
that, in the case of officials who had initially bsnitted transfer
applications as a safeguard pursuant to the abevdiomed office
notice of 27 June 1991, it was that initial apgima and not, as
Eurocontrol had thought, the application which thegd lodged
after 1 June 2007, which should be taken into aucdar that
purpose. The decisions in question were therefeteaside for that
reason. Numerous officials who had filed applicagido intervene in
those cases were also found to enjoy the samesright those
conferred on the complainants.

9. In the wake of the delivery of these judgments,o€antrol
decided, by virtue of Office Notice No. 20/11 of 2Qly 2011, to
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terminate the effects of the office notice of 2n€l991 as from the
day after the publication of the new notice. Thé&elatherefore
specified that no application submitted as a safejuvould be
accepted after that date. The detailed analysthefeasons for that
measure ended with a paragraph — highlighted id bgle — which
reads as follows:

“However, in the interests of transparency of infation and legal safety,
transfer applications submitted ‘as a safeguardthenbasis of [...] Office
Notice No. 11/91 dated 27 June 1991 between this alad the day after
the publication of this Office Notice, and which needuly sent to the
relevant EUROCONTROL services before the latter datdl be
considered admissible. They will be carried out,tre official or the
servant’s request, when the transfer becomes pessib

10. On 27 July 2011 the complainant, acting under theeal
procedure provided for in Article 92 of the Stafédrilations, asked
the Director General for a recalculation of the bemof pensionable
years credited to him on the same terms as tha@sdagt to officials
who had been party to the case leading to Judg@@34d. As this
request was rejected the complainant, citing tbeeafientioned office
notice of 20 July 2011, challenged this new denisio

After the Joint Committee for Disputes had issuedlivdded
opinion, the Director General dismissed his intec@nplaint by a
decision of 18 July 2012.

11. It is the latter decision which the complainant nowpugns
before the Tribunal.

Five applications to intervene have been submitigdother
officials.

12. Eurocontrol requests the joinder of the complaiithwthose
filed by three other members of staff who also saeakview of the
number of pensionable years credited when pensgirisracquired
under Belgian schemes were transferred. Howevee, anthese
complaints, filed by an official who was party teetaforementioned
Judgment 3034, raises quite different questionawef The other two,
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which form the subject of Judgments 3356 and 380, delivered on
this day, each contain specific arguments and dahaoefore present
identical issues of law and of fact for adjudicatidt is therefore not
appropriate to grant this request for joinder (ske,particular,
Judgments 1541, under 3, 3064, under 6, and 31%@ruil).

13. Eurocontrol based its dismissal of the complairsntaims
on the consideration that, since the decision bshafg the disputed
number of pensionable years was not challengedum time, it
had become final and the delivery of Judgments 22886 and 3034
did not in itself reopen the time limits for an @émal appeal. It
also took the view that, in accordance with thenggle that the
Tribunal’s judgments produce their effects onlywesn the parties,
the complainant, who was neither a complainantammtervener in
any of the cases giving rise to those three judgsheould not rely on
the rights which those judgments conferred on theireficiaries.

14. This reasoninger seis certainly entirely consistent with the
Tribunal’'s long-established case law, as confirmfed,example, in
similar cases in Judgments 2463, under 13, 300&rutd and 15, or
3181, under 9 and 10.

15. However, in the instant case, the legal contexhefdispute
is fundamentally altered by the issuance of theveboentioned
office notice of 20 July 2011.

It is plain from the very wording of the above-mened
paragraph of that notice that the Organisation tindk thereunder to
accept as admissible applications submitted eaalea safeguard on
the basis of the office notice of 27 June 1991 tandraw all the legal
consequences from their submission. By definitibvai undertaking
was bound to be of particular benefit to officialo, like the
complainant, had not been party to, or an intervénethe cases
leading to Judgments 2985, 2986 and 3034, sinceltibeinal had
already recognised that the beneficiaries of thosigments were
entitled to have such applications accepted.
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16. Eurocontrol submits that the provisions of the peaph
in question did not concern holders of pension tsghcquired
with Belgian schemes. In this connection, relying the terms of
the last sentence of that paragraph according tichwlearlier
applications submitted as a safeguard would takectefwhen the
transfer becomes possible” (in Frendbr§que le transfert deviendra
possiblé), it contends that this wording means that offisifor whom
such a transfer was already possible on the datehich the office
notice of 20 July 2011 entered into force were @detl from the
benefit thereof.

This sole argument is, however, unsound. Whileube of the
future tense in the French version of the sentémapiestion might
well, or more naturally, be taken to express a estfial relationship
between the opening up of the possibility of effegta transfer and
the lodging of the official’s application, if Eurostrol intended the
paragraph quoted above to refer only to holdergpeafsion rights
acquired with national schemes for whom such asfesinvas not yet
possible when the notice entered into force, owmghe lack of an
agreement with the State concerned, clearly thigricion should
have been expressly mentioned.

Moreover, it is well established in the Tribunaksse law
that when the regulations or rules of an intermatioorganisation
are ambiguous they must in principle be construedfavour
of the interests of its staff and not those of thiganisation itself
(see, for example, Judgments 1755, under 12, 2&%&&er 4, or 2396,
under 3(a)).

The argument put forward by Eurocontrol must thenefbe
dismissed.

17. In these circumstances Eurocontrol cannot validdy r
on the final nature of the aforementioned decisiér26 February
2008 to evade its duty to review the number of jmerable years
credited to the complainant. Indeed, the issuatfidhenoffice notice
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of 20 July 2011 may be regarded as a new, unfaabteand decisive
fact which, in accordance with the Tribunal's cém®, reopened the
time limit for appealing against this decision. Mover, Eurocontrol’s
undertaking to accept transfer applications sulehittt an earlier date
as a safeguard necessarily implied that it agreeeview decisions of
that kind, even when they had become final.

18. For these reasons the Tribunal finds that, by denyhe
complainant’s request, Eurocontrol unlawfully digieded the above-
mentioned provisions of the office notice of 20yJ2011 and thereby
breached the principle dfi patere legem quam ipse fegistihich
requires every authority to abide by the rules Whit has itself
established.

19. It follows from the foregoing, without there beiagy need
to consider the complainant’s other pleas, thatitifugned decision
and those previously taken with regard to the campht must be set
aside.

20. The case shall be referred back to Eurocontrokdiermthat,
as the complainant rightly requests, his pensianaiglars may be
determined by reference to his basic salary, hisaagl the exchange
rate in force on the date of his initial applicatito have his pension
rights transferred, i.e. 16 November 1992.

21. The interveners, who had likewise submitted transfe
applications as a safeguard pursuant to the offatece of 27 June
1991, are therefore in a similar position in law tlwat of the
complainant. They must therefore be granted thefiieof the rights
recognised in this judgment.

22. The complainant, who succeeds in full, is entitleccosts,
the amount of which the Tribunal sets at 3,000 uro
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DECISION

For the above reasons,

The decision of the Director General of Euroconttetermining
the pensionable years contested by the complainadt the
decisions dismissing his request for review of tthetision and
his internal complaint are set aside.

The case is referred back to Eurocontrol in ordsat tthe
pensionable years in question may be determinetthdynethod
prescribed in consideration 20, above.

The interveners shall enjoy the same rights asest@&blished in
respect of the complainant by this judgment.

Eurocontrol shall pay the complainant costs in #meount of
3,000 euros.

In witness of this judgment, adopted on 9 May 24 Claude

Rouiller, Vice-President of the Tribunal, Mr SeydBa, Judge, and
Mr Patrick Frydman, Judge, sign below, as do |,ZBraPetroy,
Registrar.

Delivered in public in Geneva on 9 July 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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