Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3354

THE ADMINISTRATIVE TRIBUNAL,

Considering the sixth complaint filed by Mr L. Pgainst the
European Patent Organisation (EPO) on 28 Januad0 2inhd
corrected on 19 April, the EPO’s reply dated 2 Astguthe
complainant’s rejoinder dated 11 October 2010 ahd EPO's
surrejoinder of 25 January 2011, corrected on 1é 2011,

Considering theamicus curiae brief submitted by Mr A. P. on
27 September 2010 and the EPO’s comments there@d danuary
2011,

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aupli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainant is a permanent employee of thepgaao Patent
Office, the EPO’s secretariat, which he joined @0Q Between
2003 and 2006 he submitted several claims to theramce broker
responsible for the day-to-day administration & EPO’s collective
medical insurance contract (CIC), seeking reimbuese of the cost
of a product and treatment prescribed for him ts/ gtiysician. The
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insurance broker refused these claims on the gsouhat the

prescription for the product did not indicate agiasis and that the
cost of the treatment was reimbursable only whessqribed for a
certain condition, for which the complainant did poovide proof of

diagnosis. The insurance broker also stated tlaettvas a lack of
consensus in the medical world regarding the treer@peffects of the
treatment, and that it had been reimbursed in &dsé golely by error.

In a letter of 22 November 2006 the complainantteoded that
the insurance broker’s refusal to reimburse himtfa product and
treatment prescribed by his physician was conti@@rticle 20 of the
CIC and the Service Regulations for Permanent Eyegl® of the
EPO. He asked the President of the Office to agdog him to be
reimbursed by the Office. In the event that hisuesq was not
met, the complainant indicated that his letter walse regarded as an
internal appeal, in which case he would also bemite moral
damages and costs. He added that, in his viewinteenal Appeals
Committee (IAC) rather than the Medical Committeeaswthe
competent organ to rule on his appeal, as his castved a legal
issue rather than a medical one.

By a letter of 18 January 2007 the complainant wésrmed
that the President considered the insurance bolmsition to be
justified and that his internal appeal had themfbeen referred to
the IAC. In its opinion of 21 September 2009 the&lfecommended
by a majority that the complainant’'s appeal sholodd rejected as
unfounded, but that he should nevertheless be agacdsts, as the
legal position with respect to the matters raisethis appeal was far
from clear. The complainant was informed by a tedfel1 November
2009, which constitutes the impugned decision, thatPresident of
the Office had decided to follow the majority opniand to dismiss
his appeal as unfounded, but to award him costs.

B. The complainant contends that his right to be hesasl violated,
as one of the members of the IAC did not sign thimion, because
he was incapacitated following an accident. Instéedopinion was
signed by an alternate member who was not preseimgdthe hearing
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and, therefore, did not possess a full knowledgehef case. The
complainant submits that this procedural irregtydsreached his due
process rights.

He alleges that the “practice” or interpretativedglines agreed
between the insurance broker and the EPO, on whe&ffice relied
in rejecting his claims, add conditions that do appear in the CIC.
In his view, the insurance broker does not haveatlt@ority to limit
the scope of Article 20(b)(2) of the CIC, which pim provides
that medicines are reimbursed at the rate of 80cpat if they are
prescribed by a doctor. By applying additional esiéd which have
never been published and which have not been thiedwf a proper
consultation process, the EPO breached its dutref.

Moreover, the “practice” on which the Office reliemnnot
override the plain meaning of Article 20(b)(2). tfiere is any
ambiguity in the text of the article, it should d@enstrued in favour of
the staff member in accordance with tdoatra proferentem principle.
In the absence of proof that the CIC was propenherzded by the
introduction of the interpretative guidelines ordptice”, and given
that neither the CIC, nor the relevant implementiagulations, nor
the Service Regulations define the term “medicines™should be
understood in its broadest sense, in conformityh wifite tu patere
legem quam ipse fecisti principle.

The complainant also contends that the impugnedsidecis
arbitrary, in that the justifications put forwam deny reimbursement
of his medical expenses are contradictory. Therarmste broker's
refusal to reimburse the cost of the product piksdr by his
physician on the grounds that the prescription mid mention a
diagnosis is both spurious and premature. Inddet, requirement
breaches medical confidentiality and, in any cts®jnsurance broker
failed to ask his physician for additional inforio&t Moreover,
he had already been reimbursed on several occdsipttss product,
without being asked for a diagnosis. As regards tthatment, the
complainant submits that it is not up to the insgea broker to
determine whether there is a lack of consensukamiedical world
concerning its therapeutic effects, which he denies
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Lastly, the complainant argues that the IAC’s ominis tainted
with an error of law. In his view, the finding th#te insurance
broker is entitled to reimburse only those treattmewnhich it
deems medically reasonable lacks any legal badile\WWe does not
contest that the insurance broker is entitled tafyweéhat a particular
treatment is within what the medical community ¢dess reasonable,
he submits that it is not competent to decide wimatstitutes a
reasonable treatment.

The complainant asks the Tribunal to quash the gned
decision and to order that the cost of the preedriproduct and
treatment be reimbursed, including for the perifidrahe lodging of
his internal appeal. He seeks moral damages, dsawelosts in the
amount of 1,000 euros.

C. The EPO submits that the complaint is receivablly awth
respect to the issue of whether the insurance brakeectly applied
the CIC. It considers that the question of whethgarticular product
or therapy forms part of an appropriate courseretinent for a
specific illness must be answered by the Medicain@dtee under
Article 90 of the Service Regulations, as it cdnstis “a dispute
relating to medical opinions”.

On the merits, the EPO denies that the complaisaight to be
heard was breached during the internal appeal pditgs. Replacing
a member of the IAC who had been in an accidentveasl not able
to fulfil his duty in the internal appeal proceeginwas necessary
and was in accordance with Article 2(3) of the Cdtten’s Rules
of Procedure and the Service Regulations. The naiter member
participated, on behalf of the full member, in thecond internal
discussions, after which the opinion was issuee. diternate member
was thus fully informed about the circumstancedhef case and he
in fact submitted an opinion in the complainangsdur. Hence, the
replacement of the full member did not place thenglainant at a
disadvantage

The EPO explains that when the insurance brokeeives a
claim for reimbursement, pursuant to Article 16tle¢ CIC it must
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examine whether the product has been prescribea Inyedically

qualified person as a medical treatment in conaratiith an illness,
an accident, pregnancy or confinement. Furthercuar No. 236,
entitled “Reimbursement of medical expenses”, stdlat “the fact
that expenses have been incurred on prescriptionmiegically

qualified persons does not in itself mean theyrambursable”, and it
is up to the insurance broker “to make sure thay tieally are covered
by the insurance contract”. For this reason, evboudgh the
complainant was indeed given a prescription by dicadly qualified

person, he is not automatically entitled to reinsleanent. It is the
insurance broker who decides, based on the relegmecial

circumstances of each individual case, whether ar to grant

reimbursement. In this respect the EPO explaing, thiace the
medical advisers of the Office and of the insurahceker have
arrived at a “consensus” regarding the definitibrmedicines within

the meaning of Article 20(b)(2) of the CIC, thembursement of
some products and treatments, including those ipbest for the

complainant, is possible only if they fulfil theraditions contained in
the consensus.

Further, the reason why the consensus, whose gwedehppear
on the insurance broker's website under the “Fretipeasked
questions” section, is not contained in the SenRagulations or
the CIC is precisely because its aim is not to amtme Service
Regulations by introducing additional criteria, lmather to define
the term “medicines” in order to avoid arbitraryct#ons by the
insurance broker and to ensure just and equalniedt of staff
members. For that same reason, a formal consultafithe General
Advisory Committee (GAC) on this matter was notessary.

The EPO submits that the insurance broker's detisiot to
reimburse the cost of the treatment prescribedheycomplainant’s
doctor was taken with due care, after careful eration of the
diagnosis and after concluding that the treatmermjuestion was not
recommended for the complainant’s disease. As dsgére product,
the EPO points out that, contrary to the complaisaallegations, the
insurance broker did ask him for further informati@bout the
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diagnosis, which he was unwilling to provide. Irs iview, the
insurance broker is entitled to ask for the diaghos order to
establish whether the medical treatment prescribegpropriate and
reimbursable. This does not breach medical confidkty, as the
insurance broker is bound under the CIC to mainthm strictest
secrecy regarding any information it may obtainngamuently, there
was ho violation of the provisions of the CIC.

Lastly, the EPO rejects the argument that, becatrse
complainant was mistakenly reimbursed in the gastnust continue
to obtain reimbursement in accordance with ¢betra proferentem
rule, as this would lead to unequal treatment dfeotemployees
making similar claims.

D. In his rejoinder the complainant presses his plei@smaintains
that under Article 20(b)(2) of the CIC no diagnasisequired for the
product prescribed by his physician and that, &nd¢licumstances of
his case, the EPQO'’s insistence on obtaining a disigris vexatious
He submits that, had the insurance broker and ®@®'€ Medical
Adviser exercised due care in dealing with his céseould have
been submitted to the Medical Committee and notmfearily”
dismissed. In his view, the fact that the EPO isvraalling for a
Medical Committee to determine whether the treatrpeescribed by
his physician is appropriate is evidence of its tzéith.

E. Inits surrejoinder the EPO maintains its positiofiull. It points
out that, as the applicable provisions clearly estand as the
Organisation suggested to the complainant, he waited to request
a decision from the Medical Committee, and this Mdwave been the
appropriate procedure for challenging the insurdomo&er’s refusal to
reimburse the product and treatment in his caseveder, it was
the complainant who refused to refer the disputethi® Medical
Committee.

F. In his amicus curiae brief, Mr P., the member of the IAC who
was replaced by an alternate member following ardeat, submits
that the procedure followed was in breach of tlaf Regulations and
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of the complainant’s right to be heard, becausectimeposition of the
IAC had changed between the time when the hearaggheld and the
time when the IAC’s opinion was issued.

CONSIDERATIONS

1. The complainant is an employee of the EuropeannPate
Office. He is entitled to certain benefits undecddlective insurance
contract (CIC) concluded by the EPO under Artic3eoB the Service
Regulations. In 2006 the complainant was purchaaiqgoduct and
undergoing a treatment (which he had been receiginge 2003).
He sought reimbursement for the cost of the prodamtl the
treatment under the CIC but his claim was rejettedhe insurance
broker responsible for the day-to-day administraid the CIC. The
purchases made and treatment undergone at that vieme the
subject matter of an internal appeal lodged on @2exhber 2006 and,
ultimately, the subject matter of the complaint ttas Tribunal.
However the complainant has made further purchasdsundergone
further treatment since his internal appeal comménc

2. The internal appeal took several years to resolMee
IAC published its opinion on 21 September 2009. [é¢/thie IAC were
unanimous in accepting only part of the appealeg®ivable, there
was a division of opinion about the rejection oé tbomplainant's
claims by the insurance broker. Three members & IAC
recommended the appeal be dismissed as unfountidd,avminority
of two members dissented from this opinion. Fosoea that emerge
shortly, it is unnecessary to discuss in detailréfasons of either the
majority or minority. The complainant was informey a letter dated
11 November 2009 that the President had rejectedappeal as
unfounded. This is the impugned decision.

3. The complainant’s complaint, together with the sarfipg
brief, were filed on 28 January 2010. The EPO’slydp dated
2 August 2010. The complainant’s rejoinder is ddtgédDctober 2010
and the EPO’s surrejoinder is dated 25 January 20ddgh it was
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amended by a submission dated 14 June 2011. A ssiomidated
27 September 2010 was made by an individual who Iteeh a
member of the IAC when it commenced the hearing tlod

complainant’s appeal but was not (because of #lrmesulting from
a serious accident) at the time the IAC rendersdogiinion to the
President. This individual describes himself agm@icus curiae but it

is unnecessary to consider whether this is a docl@racterisation of
his role (see Judgment 2420, under 7).

4. These dates are important because since the greasided,
the Tribunal has given judgment in a case thatemidrs two issues
similar in character to the substantive issuesedaim the pleas.
The first issue raised by the complainant was wdretie had been
afforded due process having regard to the facttieamembership of
the IAC changed between the time he lodged hisappeNovember
2006 and the time the IAC rendered its opinion @pt8mber 2009.
This occurred after the IAC had conducted a heavinipe appeal on
1 April 2009.

5. In Judgment 3158, delivered in public on 6 Febru20g3,
another case involving the EPO, the Tribunal careid whether a
complainant had been denied due process as a oésallthange in
membership of the IAC. The Tribunal decided, atsideration 4, that
the complainant had been denied due process arftetlieng process
had not been transparent. That was because thelainar, in that
matter, had not been informed of the change atithe it was made
and therefore had not been in a position to combestomposition. In
fact, that complainant became aware of the sulistitwnly when he
received a copy of the IAC’s opinion. But the Trilali also noted
that the alternate member (who rendered an opiimidavour of the
complainant) had not attended and participatederhearing, whereas
his participation could have changed or influentee IAC’s final
opinion. In the present case, the complainant wésrmed of the
change at the time it was made and had the oppiyrtiancontest the
composition. But the alternate member, in the presase, did not
participate in the hearing and was only subsequ@ntivided with the

8



Judgment No. 3354

papers though he did participate in an internalcudision on
20 August 2009 with the other members of the IAGe Tssue thus
becomes whether the fact that the alternate mediblerot participate
in the hearing, involved a lack of due process rangparency.
Probably it did. A hearing of any internal appealy provides an
opportunity for the parties to articulate more yulheir case and to
answer questions from the members of the appeal. btalvever, for
reasons that emerge shortly, it is unnecessaregolve this issue
conclusively.

6. The second issue is slightly more complex. Arti8i of
the EPO Service Regulations provided, at the reketime, that a
permanent employee, amongst others, “shall be edswagainst
expenditure incurred in case of sickness, acciderggnancy and
confinement”. The implied obligation of the EPO éffect such
insurance was met by the EPO, which has takemeutance through
an insurance broker. The policy is expressed teerct@xpenditure
[...]in respect of medical treatment, prescribedvisdically qualified
persons, as a result of illness, accident, pregnand confinement”.
On 20 October 2000 the broker wrote to the EPOngetiut criteria it
would use to assess claims under the policy.

7. In the impugned decision, the President noted thtie
insurance broker] determined correctly that thedpod and treatment
concerned did not fit all the criteria for reimbemsent”. This was a
reference to the criteria in the letter of 20 OetoP000. In the context
of discussing whether that letter should have bpeblished, the
President said it “constitutes an interpretive glirge which concerns
the definition of a medication and when the lattem be reimbursed”.

8. In Judgment 3031, consideration 14 (a judgmentvedi
publicly on 6 July 2011 after the pleas in this t@mathad been
completed), the Tribunal observed:

“It is clear that the insurance broker's decisiotts reject the

complainant’s claims were based on the unpublishg@ement entered
into between the medical advisers of the EPO arttiefnsurance broker
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whereby the cost of the medicine at issue wouly el reimbursed for
two medical indications. However, the CIC provideattreimbursement
will be made if the medical treatment is prescribgdh medically qualified
person and is the result of one of the four cirdamses enumerated in the
CIC. In refusing the claims on the basis of the agesd, the insurance
broker acted outside the scope of its authority.”

9. This passage was quoted by the Tribunal in JudgBiEsE.
In this latter judgment, the Tribunal said that thelanatory note of
20 October 2000 should not be considered as bindinge it merely
establishes guidelines interpreting the term “mied&’ as contained
in the CIC. The Tribunal also said that the coodii listed in the
explanatory note involved an interpretation of egsions used
in it (“generally accepted medical treatment” apdotven therapeutic
effects”) and that such interpretations implied admal opinion
which, in that case, should have been referred h® Medical
Committee.

10. In the present case, there has been no deternminhtio
a Medical Committee whether the product and thatrtment are
“medicines” and “medical treatment” for the purpesaf the CIC.
While in these proceedings the complainant has eafginat this
guestion is a legal one and did not require thaiopiof the Medical
Committee, this argument was made without the leradf the
Tribunal’s observations in Judgment 3158. But, miongortantly, the
President should not have, as she did in the imgdigtecision,
dismissed out of hand the complainant's appealnsgahe rejection
of his claim for reimbursement for the product inel treatment. The
matter should have been considered by the Medicalrdttee before
such action was taken, if it accorded with the mpirof the Medical
Committee. Accordingly, the impugned decision @anvéd and should
be set aside. Orders similar in terms to those nradedgment 3158
should be made in this matter. Damages and costsimilar amount
as determined in that judgment, for the same reasshould be
awarded.
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DECISION

For the above reasons,

1. The decision of the President of the Office of ldvaimber 2009
is set aside and the case is remitted to the EPO afo
redetermination as detailed under 9 of Judgmen8.315

2. The EPO shall pay the complainant moral damag#seimmount
of 700 euros.

3. It shall also pay him 600 euros in costs.

4. All other claims are dismissed.

In witness of this judgment, adopted on 15 May 401
Ms Dolores M. Hansen, Judge presiding the meedrgMichael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, siglow, as do |,
Drazen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.
DOLORESM. HANSEN

MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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