Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3353

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr H.P. W. agdirthe
International Telecommunication Union (ITU) on 1&ndary 2012,
which was corrected on 20 February, the ITU’s regl28 May, the
complainant’s rejoinder of 4 September and the §r8urrejoinder
dated 17 December 2012;

Considering the complaint filed by Mr H. M. agairtiseé ITU on
24 January 2012, which was corrected on 13 Februbey ITU's
reply of 28 May, the complainant’s rejoinder of @lyJ the ITU’s
surrejoinder dated 4 October 2012, the complaisaiiiditional
submissions of 7 March 2013 and the ITU’s final coents of
13 June 2013;

Considering Article I, paragraph 5, of the Statoté¢he Tribunal;
Having examined the written submissions;

Considering that the facts of the cases and thedplgs may be
summed up as follows:

A. The complainants joined the ITU in July 2008 ungdlort-term
contracts. In 2009, they were offered two-yeardigrm appointments
at grade P.5. Mr W. was appointed head of the Fdiiwision as
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from 1 February 2009 and Mr M., head of the Mangtand Sales
Division as from 1 March 2009.

During a meeting held on 17 January 2011 Mr W. inésrmed
of a restructuring process and of the consequaerittialn of his post
and non-renewal of his appointment upon its expay the
end of the month. The Secretary-General notified i writing of
the non-renewal decision the following day. In timeantime, on
17 January, he wrote a letter to Mr M. notifyingmhithat
his appointment would not be renewed upon its gxpir. on
28 February 2011. The Secretary-General met withdn 20 January
to inform him of his decision. The Secretary-Gehezaplained
to both complainants that the Guadalajara Plenipiatey Conference
(hereinafter “the Guadalajara Conference”) called & complete
reorientation of Telecom activities and conseqyeattestructuring of
the Telecom Secretariat. He added that they welenger requested
to report to work as from 24 January, which wouldhlde them to
make personal arrangements for their future. Therefary-General
awarded Mr W. compensation calculated on the lwdgtse salary and
allowances he would have received had he contivuedking for
30 days, though he emphasised that he was undabligation to do
Sso.

The complainants subsequently asked the Secretemgi@l to
review these decisions, contending inter alia thay were unaware
of the alleged restructuring in the Divisions thesaded and that the
manner and haste in which their appointments warraihated caused
them injury. In March 2011 they were notified ofettBecretary-
General’s decision to reject their requests forawy

Mr W. and Mr M. filed appeals with the Appeal Boaghinst the
Secretary-General's decision on 16 and 26 May cis@dy. The
Board issued two separate reports on 1 August 26iricluding that
the complainants had not shown that the decisiohganrenew their
appointments were flawed or that the actions takerthe ITU had
damaged their reputation. It therefore recommendgecting the
appeals, but it made general recommendations aangestaffing
needs and the need for the ITU to examine the ipea@nd law
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applicable in other international organisationstted United Nations
with respect to compensation awarded to staff mesnbe lieu of
notice. It also recommended that the ITU commueidagtter with
staff concerning the restructuring. The Board’s orep were
communicated to the complainants on 6 September.

By letters of 21 October 2011, Mr W. and Mr M. wénérmed
that the Secretary-General had decided to maintai earlier
decisions not to renew their appointments. Mr Ws\abkso informed
that the Secretary-General considered that themndg of one
month’s salary and allowances he received in liéunatice was
reasonable given that he began work with the ITWdly 2008 and
that his case involved the non-renewal of his fisstd-term contract.
In their complaints before the Tribunal, Mr W. aktit M. impugn
these decisions of 21 October.

B. The complainants contend that there were no vabdans not to
renew their contracts and that, consequently, tla-ranewal
decisions were flawed. They allege that variousapa were given to
them and that the restructuring had already ocduimeearly 2010,
i.e. before it was decided to abolish their podisey argue that
the Guadalajara Conference did no more than confitme

reorientations and restructuring which had beenémpnted by the
Telecom Secretariat in early 2010. They also cahtdat as senior
managers they should have been informed of theequiences of the
restructuring as soon as it was initiated; the Having failed to do
S0, it acted in breach of its duty to inform.

They assert that the ITU appointed new staff memtmeperform
their tasks, and that their posts were not trulgliabed as there was
no reduction in staff. They argue that the restnuey and abolition of
posts were decided to provide aposteriori rationale for the decision
to get rid of them.

The complainants allege a lack of good faith on gihe of the
ITU. Mr W. points out that the ITU waited until tHast minute to
inform him of the decision not to renew his appaient and misled
him by authorising his leave request for Christrhaidays whilst
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specifying that no further leave would be approwethe weeks prior
to the Telecom World 2011 Summit, which was to b&lHater that
year. Mr M. states that he received the non-rendettdr after his
staff had been informed that his appointment wadtl be renewed
and that new staff would be appointed to replaces. hile likewise
considers that the ITU misled him in approving heguest to take
home leave for the period from 22 December 20I03anuary 2011.

The complainants assert that the non-renewal decisnpaired
their professional reputation and dignity, partizly because they
were senior professionals working in a specialisegla. The non-
renewal decision put them and their families imfioial distress.

According to the complainants, they were deniedr thight
to a fair trial and to due process because the fdjgcted all their
requests for disclosure of documents relating ® tbstructuring.
Consequently, they did not have the necessary ms#de¢o prove
their case before the Appeal Board. Mr M. streskashis electronic
files and mail were removed from his computer jafier he was
informed that his contract would not be renewed,bdafiore the actual
expiry date.

The complainants ask the Tribunal to order thelaksce of a
number of documents and to hear witnesses, withieav \to
establishing that the alleged restructuring hadther purpose than to
get rid of them. They also ask the Tribunal to ortlee ITU to
reinstate them under two-year fixed-term contracid to compensate
them for the physical, reputational and financiadjpdice caused by
the ITU. Lastly, they claim costs.

C. Inits replies the ITU asserts that the complaisdratd no right to
the renewal of their fixed-term contracts. StaffgRlation 9.12
provides that “a fixed-term appointment shall eg@utomatically and
without prior notice on the expiry date specified the letter of
appointment”. They were given the reason for ther-remewal,
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i.e. abolition of post, once the decision was takehich is in line

with the Tribunal's case law, and the reason hasyd been the
abolition of their posts. It explains that the nepproach taken
pursuant to the Guadalajara Conference was enfamg®dtober 2010
and that the complainants were aware of it. It waly in January
2011 that the restructuring of the Secretariat oecu It adds that the
Executive Manager of Telecom was involved in thetreesturing

process, and not the complainants, because thee efiglecom

Secretariat was being restructured, not only tbaiisions.

The ITU stresses that the decision to abolish & fadls within
the Secretary-General’s discretion. It states that functions for
which new staff members were recruited requiredlificgtions,
expertise and experience that the complainantsiatidhave. The new
staff members were recruited after the restruoguand they did not
“replace” the complainants. It asserts that thesitme to abolish the
complainants’ posts was taken in the interest efltHJ and not for
the purpose of getting rid of them.

The ITU rejects the accusation of lack of goodhfaimphasising
that it paid Mr W. an indemnity in lieu of noticachgave Mr M. one
month’s notice, though it was under no obligatiordd so. It accuses
the complainants of having contacted partners tisgethat their
contracts were terminated, and thus trying to saj#otthe ITU’s
Telecom World 2011 Summit. It asserts that the damants’ actions
were damaging to the ITU’s reputation.

According to the ITU, there was no breach of duscess, as the
documents it provided during the internal appeateedings sufficed
to enable the complainants defend their rightsefiises to disclose
the documents requested by the complainants, expdathat some
are confidential and that in any case they areongdr staff members.
The ITU raises no objection to the complainantgligations for an
oral hearing, but considers that the written evigeproduced before
the Tribunal should enable the latter to make aotingh assessment of
the case.
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The ITU emphasises that Mr M.’s computer was reéited
merely because it was believed that he was nogusitn any event,
he could still access, from another computer, hidggsional e-mails
and the files he would have stored on the netwonked; the only
files he could not access were those stored ohdtekdrive.

D. In their rejoinders the complainants deny the IThSsertion that
they were treated with due consideration. Mr M.teads that he was
not officially thanked for his work, that he wasked not to report to
work after 24 January merely because the ITU nedikdffice and

computer for the newly hired staff, and that onJa@uary when he
went to his office he was asked to move out; shafilerwards a new
staff member occupied his office. Mr W. stressett this staff was
given information relating to his separation froemnéce in a general
meeting before he was himself informed that higreah would not be
renewed, that he was requested to vacate his dfitare the end of
his contract and that his subordinate was askeattemd a meeting
instead of him. He argues that, according to thbuhal's case law,
such actions constitute harassment.

Mr W. stresses that he was unable to secure employm
following his separation from service, in partiauldecause of the
damage done to his reputation. Both complainanksnguthat the
impugned decisions have caused them serious fisadifficulties.
Mr M. stresses that one of his children had to dsapof university
and seek employment because he could no longeodupp studies.

E. In its surrejoinder the ITU maintains that it actedth due
consideration to the complainants. It explains,erintlia, that
Mr W. cleared out his office himself; no one elsd d for him. It
asserts that it did not deliberately act in a waat tvould put Mr M. in
financial distress. It submits that, contrary to Mr's allegation, his
son may not have dropped out of university, angritdduces a
document taken from the Internet showing that leelgated in 2012
from the university from which he had allegedlyhdtawn.
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F. In his additional submissions Mr M. submits tha¢ #TU has
truncated a document concerning his son whichhtrstied with its
surrejoinder.

G. Inits final comments on Mr M.’s complaint the ITddntends that
the document in question was not falsified, bubted as taken from
the Internet and that, in any event, it had indidab the Tribunal that
the probative value of the document was uncertain.

CONSIDERATIONS

1. The complainants were both employed by the ITUwao-t
year fixed-term contracts in the P.5 grade. Mr Viisuwhe head of the
Forum Division and Mr M. was the head of the Mairkgtand Sales
Division. Both complaints impugn decisions by thec@tary-General
of the ITU dated 21 October 2011. These complaoteern the non-
renewal of the complainants’ two-year fixed-termniacts in
circumstances which they contend were unlawful.héligh the
decisions were issued in separate letters, thew wewery similar
terms.

2. In the impugned decisions, the Secretary-Generedaed
the recommendations of the Appeal Board concerttiegdecisions
not to renew Mr Ws.” and Mr M.’s contracts whenythexpired on
31 January 2011 and 28 February 2011, respectivédlg. Appeal
Board had recommended that their appeals shoutéjbeted on the
ground that the complainants had not proven ttad#ctisions not to
renew their contracts were unlawful. In the imputjngecision
concerning Mr W., the Secretary-General determirtedt an
indemnity of one month’'s salary and allowances, itamthlly,
in lieu of notice was reasonable given that Mr WWinmenced work
with the ITU in July 2008, on short-term contracind his
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case involved the non-renewal of his first fixedviecontract. In
the case of Mr M., the Secretary-General agreedh wite

recommendation not to renew his contract but ncenmuty was

mentioned. The complainants seek to have thoseidesiset aside.
They also seek compensation for physical, reputatiand financial
harm, as well as to be reinstated on two-year fbeeh contracts.

3. The complaints are against the same organisatiis® fiom
similar circumstances and raise the same issuedt Jibmissions are
identical in substance and both seek the settiide af the above-
mentioned decisions. It is therefore convenienjoto them so that
they may form the subject of a single judgment.

4. In determining whether the impugned decisions ghoul
be set aside, the central issue for consideratonwhether the
non-renewal of the complainants’ contracts was wifula However,
the complainants seek an order compelling the IBUdisclose
documents. They also seek an order for oral pracgedefore the
Tribunal. They highlight that the Appeal Board rewoended the
dismissal of their appeals on the ground that ttlieynot have the
necessary evidence to prove their cases. Theyt itie$ the ITU
deliberately concealed evidence which they repéareduested and
prevented them from having access to informatiom e evidence
necessary to present their cases. They contendhinatvere thereby
denied their right to a fair trial and that theiredprocess rights were
breached.

5. The complainants ask the Tribunal to hear some iegses
who, they state, could elucidate various areassafreipancy between
their evidence and the evidence of the ITU. Mr Vétes, for example,
that the discrepancies concern what transpiredhat nheeting of
17 January 2011, at which he was verbally inforraédhe “urgent
restructuring” and the consequent abolition of pisst and the
non-renewal of his contract. The complainants eefthe ITU’s
assertion that the non-renewal of their contracas the result of a
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restructuring of its Telecom activities that wateided to satisfy the
recommendations from the Guadalajara Conferenc@ctdber 2010.
They insist that the ITU had already embarked upowsomplete

reorientation of Telecom during the first half of01®. The

complainants contend that the witnesses whom theis o proffer

would confirm this and would provide evidence thaiuld enable the
Tribunal to realise that the ITU secretly commenttedrecruitment of
new staff in 2010. They state that the witnesseslaviurther support
their contention that the ITU skilfully concealedet process from
them until January 2011 when they were informethefnon-renewal
of their contracts.

6. The complainants have requested the disclosure
documents that they state will confirm that theesa reorientation of
Telecom, its strategies and products in early 20b@y also seek the
disclosure of documents concerning ITU’s Telecomrid/&Gummit
and the culmination of the Resolution 11 from thea@alajara
Conference. They also seek the disclosure of aligt copies of all
procedures and formalities which the ITU followedimplement the
restructuring of the Secretariat. They further s#ek disclosure of
documents concerning the reorientation or restrimguexercise,
including the Executive Manager's notebooks, foy amformation
that they may contain on the exercise. The comptmsubmit that
the documents will prove that the ITU had secretbcruited
replacement staff contrary to established procedue its duty of
good faith. They insist that the documents willoakhow that the
so-called “restructuring” exercise was a sham ¥ intended to get
rid of them.

7. The ITU raises no objection to oral proceeding$iolvever
considers that the evidence before the Appeal Baadithat is now
before this Tribunal is sufficient for the Tribuned determine the
complaints. The Tribunal is satisfied that it i necessary to hear the
evidence from the complainants’ witnesses in orerdetermine
the complaints in a way that provides a fair asses$ of the
complainants’ cases.

of
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8. For substantially the same reasons, the Tribunshiisfied
that it is not necessary to order the disclosurootiments.

9. The Tribunal turns to consider the substantiverocgdural
lawfulness of the non-renewal of the complainaotsitracts.

10. Unlawfulness or illegality does not arise from thepress
terms of the complainants’ contracts of employmdrtte relevant
provision in their letters of appointment statesadiews:

“A Fixed-Term appointment may be extended by muaggkement. In the

absence of such mutual agreement in writing, howenather this nor any

subsequent fixed term appointment carries any ri@hexpectancy of

renewal or of conversion to any other type of appoént in the
International Telecommunication Union.”

11. This provision was not breached as there was naahut
agreement between the parties for the renewal efcdmplainants’
appointment.

12. It is necessary to determine, however, whethenwflaess
arises under any relevant Staff Regulations antf Rides, as their
appointments were made expressly in accordance amyhrelevant
Staff Regulations and Staff Rules.

13. Staff Regulation 9.12(a) states that a fixed-teromtact
shall expire automatically and without prior notioa the expiry
date specified in the letter of appointment. Ors throvision, the
complainants’ contracts expired automatically on Jhuary 2011
and on 28 February 2011, respectively, with notlentient to prior
notice. The ITU gave verbal notice of non-renevalMr W. on
17 January 2011 and confirmed that notice in wgitom 18 January
2011. In Mr M.’s case, the ITU seems to suggest tta Executive
Manager informed him verbally on 14 January 20Xt ths contract
would not be renewed. In any event, it is commarugd that it was
on 20 January 2011 that the Secretary-Generalnm@drhim verbally
of the non-renewal, which was confirmed by the eletdated
17 January that the complainant received on 20afgnu

10
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14. The Tribunal observes that neither the terminagimovision
nor any other provision in the complainants’ coctisaexpressly
entitte them to notice of the non-renewal of theiontracts.
Additionally, their contracts expressly state ttiegt normal expiration
of their appointment at their term does not reqthieepayment of any
indemnity. Moreover, the complainants were nottksatito payment
in lieu of notice. This is because Staff Regulathh2(b) states that
separation as a result of the expiry of a fixedatetontract of
employment is not to be regarded as a terminatitmmthe meaning
of the Staff Regulations and Staff Rules. Accortlingnder the Staff
Regulations and Staff Rules, the complainants woatdoe entitled as
of right to the benefits of notice and terminatpayments.

15. However, the enquiry into the lawfulness of the -n@newal
of the complainants’ employment extends further nththese
considerations. The Tribunal’'s case law recogna@sr obligations
on an international organisation where it does retew a staff
member’'s fixed-term contract. According to the casaw,
substantively, a decision not to renew a fixed-teontract must be
based on objective and valid grounds. There ar® dsmal
requirements. These, however, are to be assessaihstaghe
background of the consistent statements by theumab that the
decision not to renew a fixed-term contract is @igonary and can
be reviewed only on limited grounds (see Judgm2883, under 10,
2830, under 6, 1231, under 26, and 1154, under 4).

16. Accordingly, the Tribunal will not substitute itswa
assessment for that of the organisation. The Tabuwill only
impeach such a decision if it itra vires: that is, if the decision is
tainted by a legal or procedural irregularity; iasbd on incorrect
facts; if essential facts have not been consideradong conclusions
have been drawn from the facts, or if the decigdmased on an error
of fact or law or amounts to an abuse of authdsge, for example,
Judgments 2850, under 6, 2861, under 83, and 32@@r 6).

11
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17. The Tribunal's case law also states the following i
Judgment 2830, under 6:

“(a) An international organisation may find thathiés to reorganise
some or all of its departments or units. Reorgaioisaineasures may
naturally entail the abolition of posts, the creatiof new posts or the
redeployment of staff (see Judgments 269, 16140 2&61d 2742). The
steps to be taken in this respect are a mattertifer Organization’s
discretion and are subject to only limited review the Tribunal (see
Judgments 1131, under 5, and 2510, under 10).

(b) The Tribunal has consistently held that ‘themest be objective
grounds’ for the abolition of any post. It must reatrve as a pretext for
removing staff regarded as unwanted, since thiddvoonstitute an abuse
of authority (see Judgment 1231, under 26, and dhge law cited
therein).”

18. From the perspective of the substantive requirentkeati TU
states that its decision not to renew the comptafecontracts of
employment was based on the objective considematammcerned
with the abolition of their posts because it redineed its Telecom
Secretariat. On the other hand, the complainan$end that there
was no objective or valid reason for the decisioh to renew their
contracts. They question the genuineness of the d$&krtion that
their posts were abolished because, they allegey there given
various reasons for the non-renewal.

19. It is noteworthy that the ITU stated in its letteos
17 and 18 January 2011, respectively, to the cdnaoiss, that their
contracts would not be renewed because the ITU$ecte
Secretariat was being restructured. Those lettéateds that the
restructuring exercise came as a result of thesibecifrom the
Guadalajara Conference that is evidenced by Reésolutl of
21 October 2010 that called for a complete recaitgort or radical
restructuring of Telecom activities. The lettergtter referred to
concerns of budgetary constraints and unprofitgbilvhich caused
the ITU to redesign and reposition its products &eavices to
rediscover their popularity in order to permit fi& to succeed in an
increasingly crowded and competitive market andespond to the
new expectations of ITU Member States. These reasweare

12
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reiterated in the letters of March 2011 in which Becretary-General
upheld his decisions of January 2011 not to rerfenvcbmplainants’
contracts of employment.

20. The gravamen of the complainants’ cases is that the
restructuring had already occurred and commenceshinest during
the first half of 2010, before it was decided tmlah their posts.
They insist that their posts were not truly abaidtas there was no
reduction in staff. Accordingly, they contend thrastructuring was
just a sham to get rid of them.

21. However, it is apparent from the evidence that eher
were genuine attempts by the ITU to restructureofisrations for
the purpose of addressing the concerns for thesigmang of its
products in circumstances highlighted by the prafsosf Resolution
11 from the Guadalajara Conference. The Secretanefal's
memorandum dated 17 December 2010 bears this bat.obvious
aim was to achieve greater efficiency in ITU’s Toele operations in
keeping with immediate and projected market andpsditive needs.
Notwithstanding that there was no apparent reduciio staff, the
new staffing structure as outlined in the attachmenthe ITU’s
communications of March 2011 to the complainargswaell as other
documents, support this.

22. The evidence shows that the functions for which new
staff members were recruited required qualificatjorexpertise
and experience that the complainants did not ha&asordingly,
the restructuring involving a decision to aboliste tcomplainants’
posts, was within the discretion of the ITU. Themptaints are
therefore unfounded on the ground that the ITU mtd renew the
complainants’ employment unlawfully because the Ihidd not
embarked upon a genuine restructuring of its Sagattand merely
put restructuring forward as a sham to get richef.

23. The Tribunal's case law requires an international
organisation to provide reasons for a decisiontaatenew a fixed-

13
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term contract (see, for example, Judgment 675, ub@end 11). The
ITU gave written reasons to both complainants,gise of which was
that the restructuring was for the purpose of rgjoosng itself in
the world market to maintain competitiveness, theing the reason
for abolishing the complainants’ posts. The reases® set out in the
Secretary-General's letters to the complainants7ofind 18 January
2011, respectively, and the letters of 7 and 25 dWaR011,
respectively. The complaints are therefore unfodratethis ground.

24. The Tribunal’s case law also requires the ITU teegiotice
of non-renewal (see, for example, Judgment 154deuhl). The ITU
gave notice of non-renewal to Mr W. on 17 and 1&uday 2011 and
to Mr M. on 20 January 2011. Further, however, Thibunal's case
law requires the ITU to give reasonable notice oh-renewal,
regardless of the terms of their contracts or tlo&ipions of the Staff
Regulations and Staff Rules concerning notice. Tuestion is
whether the notices constituted reasonable nati¢ke circumstances
of these cases.

25. Mr Ws." contract expired on 31 January 2011. Th&J IT
seems to suggest that the verbal and written reotafe17 and
18 January 2011 became reasonable when the ITUiaudly gave
him full emoluments for one month as an indemnitythe case of
Mr M., the ITU contends that the notice of non-neak which he
received on 20 January 2011, was reasonable, ¢iatrhis contract
of employment was due to expire on 28 February 2011

26. While the ITU may have seen the indemnity in thseca
of Mr W. as satisfying monetary compensation inu lief
notice, the question whether notice is reasonabjeigids upon other
circumstances as well. The Tribunal’s case lavesttiat the relations
between an international organisation and a stadimber must
be governed by good faith, respect, transparendy camsideration
for their dignity (see Judgment 1479, under 12)cakdingly, an
organisation is required to treat its staff witredronsideration and to
avoid causing them undue injury. An organisatiorstrzare for the

14
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dignity of its staff members and not cause themeagessary personal
distress and disappointment where this could be&ladoIn particular,
good faith requires an organisation to inform affstaember in
advance of any action that it might take which niaypair a staff
member’s rights or rightful interest.

27. The complainants contend that the ITU violateddiisy to
inform them of the restructuring as soon as it imégted and did not
act in a transparent manner, honestly or in goat fgy waiting until
the last minute to inform them of the non-renewlatheir contracts.
They also contend that the ITU abused its authbstgppointing new
staff members to continue their work and failedréat them with due
consideration by asking them to vacate their offibefore the end
of their contracts. The Tribunal finds that the @amts are well
founded on these grounds.

28. The complainants held senior management positions i
Telecom as head of the Forum Division and heachefMarketing
and Sales Division, respectively. It is obvioustthizey were not
aware that the ITU had embarked upon the restingtyprogramme
until the very last moment. However, documents atatements
by the ITU indicate that serious consideration vgigen to the
restructuring process shortly after the passinRegolution 11 at the
Guadalajara Conference on 21 October 2010.

29. According to the ITU, the restructuring of the Taden
Secretariat was initiated following the Guadalaj@anference and
the process was sped up after the Secretary-Genaeramorandum
of 17 December 2010 to the Executive Manager of M&lecom
directing that the necessary actions for restrutgube taken. This
was before the complainants proceeded on theirstiais holidays.
The Secretary-General approved the new structurdldrdanuary
2011. It is obvious that the complainants werellptanaware until
after mid-January 2011 that restructuring was beiogsidered and
the process had commenced. They were not involvezhy way in
the process.

15
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30. The Tribunal has stated, in Judgment 2861, undeth2{ it
must be taken to be normal practice in any inténat organisation
to involve the Chief of a Section or Departmentpilans for its
reorganisation. This is because not to do so wonddinarily
constitute a serious failure to respect the digoitthat person.

31. The ITU submits that this statement buttressesoitéention
that it was unnecessary to involve the complainaims the
restructuring process because they were only thisibn heads. The
ITU contends that since it was the entire Telecatr&ariat that was
being restructured, the foregoing statement byTitieunal required
the Executive Manager of Telecom to be involvedthie process,
rather than the complainants. This submission reise essential and
overriding concern that it is inimical to the dignof a person who
held the senior management positions that the aimpits did, to
have been left unaware that restructuring was beamgemplated and
then pursued. It is the Tribunal’s view that thiasansensitive and it
was not unexpected that they would have felt erakaead, sidelined
and hurt to be informed that their contracts wontd be renewed
because their posts were to be eliminated by aepsothat they were
unaware of until it culminated in the abolitiontbkir posts. This was
particularly so when they were permitted to takenholeave and
travel at some expense with the members of theiliss over the
Christmas holidays, then to be informed of the remewal of
their employment almost immediately upon returniogwork. The
Tribunal has not seen any good reason why theurdgting process
was shrouded in secrecy and why that eventuality mat known to
the complainants.

32. The evidence leads to the conclusion that during th
restructuring process the ITU did not treat the glamants with the
dignity and respect owed to staff members. It wasensitive and in
scant respect for his dignity that Mr M.’s desk aramputer were
reallocated to other users without his prior knalgke even when he
was still returning to his office subsequent to ¥huary 2011, but
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before his contract expired. The foregoing actitwysthe ITU in
relation to the complainants entitle them to molahages.

33. It is from this perspective that the reasonableness
otherwise of the notice which Mr W., in particularas given is to be
considered. While the payment of one month’s indgmmay provide
monetary compensation for the short notice whi@hliU gave him,
it did not compensate for the indignity, distressl churt feelings
which he sustained as a result of the short nofibe. longer notice
which Mr M. received did not materially improve tlsguation for
him. This is particularly so in each case when,wara that a
restructuring was in train which could possibly daliminated their
posts, and eventually did, the complainants todidags during the
Christmas period. It should not have been unexpedkat the
complainants felt further embarrassment by the adthat they need
not return to work after 24 January 2011, on thiei@lus pretext that,
given the particular circumstances, this was t@ ghem time to sort
out their personal affairs. In effect, this meamitf notwithstanding
the level of the posts which they held, they weavery seven and four
days, respectively, to leave their offices.

34. In the foregoing premises, the complaints are alsdl
founded on the ground that, contrary to the abogetimoned
requirements of the case law, the ITU failed tecegi#asonable notice
of the non-renewal of their contracts to the conmalats in a way that
did not affront their dignity.

35. The complainants have asked the Tribunal to order t
ITU to reinstate them under two-year fixed-term tcacis as they
reasonably expected their employment to have coedirin the ITU.
Reinstatement of a person on a fixed-term contraat be ordered
but only in exceptional cases (see Judgment 13aderu38). The
circumstances in these cases are not of an exnaptharacter. In
addition and more fundamentally, the issue of tabesnent does not
arise because the decision not to renew the castramains a valid
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decision. The Tribunal will award each complain@@{000 euros in
moral damages for the serious affront to their idygand related
violations of their rights as earlier found. Thésthe sum which the
Tribunal thinks will reasonably compensate themtfa moral injury
which they sustained as a result of the procediaiaires in their
cases. The Tribunal will also award each compldiBa®00 euros in
costs.

DECISION

For the above reasons,

1. The ITU shall pay each complainant 60,000 eurataimages for
moral injury.

2. The ITU shall pay each complainant 3,000 euro®ost

3. All other claims are dismissed.

In withess of this judgment, adopted on 15 May 401
Mr Giuseppe Barbagallo, President of the Tribuhdd, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.
GIUSEPPEBARBAGALLO

MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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