Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3352

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Ms Y. A., Ms. McC.,
Mr R. O., Mr J. R. and Mr C. S. against the Europdatent
Organisation (EPO) on 2 June 2010 and corrected8udune, the
EPQO’s reply dated 27 September, the complainamginders of
30 October 2010, the EPO'’s surrejoinder dated 8uaep 2011, the
complainants’ further submissions of 20 May and EfeO’s final
comments thereon of 29 August 2011;

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedplga may be
summed up as follows:

A. The complainants are staff members of the Europeatent
Office, the secretariat of the EPO, who joined (anisation at
grade Bl or B2. At the material time they each hibld post of
“Administrative Assistant — Pre-Classification @rduting”.

Pursuant to Administrative Council Decision CA/D93 of
10 December 1998, the EPO introduced, as from Liaignl999, a
new career system in which the grade groups ingoayeB were
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reduced from three to two. A new grade group B5AB% established,
combining the former grade groups B1-B4 and B3-4%] the B6/B4
group was extended to include employees other gragrammers.
Circular No. 253 of 21 December 1998, which entergd force on
1 January 1999, provides guidelines for the implamiton of the
new career system for categories B and C, includimgugh the
establishment of a Harmonisation Committee to “séekensure
harmonisation, Office-wide, of the criteria for &yating the level of
the set of duties entrusted to one or more stafhbees graded in
category B or C".

In November 2003 the staff was informed that a pgiade
evaluation would be carried out in order to verifigether the grading
of B and C posts was in line with the duties pemied. A firm of
consultants was engaged to assist with this proeess a Working
Group was set up by the Harmonisation Committesutzervise the
consultants’ evaluation. The results of the evadmaivere announced
in July 2004. The complainants’ posts were to rema grade
group B5/B1. In February 2005 two of the complaisaequested a
review of this classification by the Job Grade Hatibn Panel, but
the Panel confirmed that their posts belonged & BB/B1 grade
group. In a communication of 15 December 2006 thmchal
Director Personnel informed staff members that rdngew process
had been completed.

In March 2007 four of the complainants lodged arrimal appeal
with the President of the Office against the decisif 15 December
2006. They requested that their posts be recledsifi the A category
or, subsidiarily, in grade group B6/B4, and thegimied damages and
costs. As the President considered that their gasisbeen evaluated
correctly, the appeals were referred to the Inteppeals Committee
(IAC) for an opinion. The fifth complainant, Mr Shen applied to
intervene in the internal appeal and his applicatias accepted.

In its opinion of 18 January 2010, the IAC unanisigu
recommended that the President dismiss the appmziged by
Mr S. as entirely unfounded, on the ground thatliigenot yet have
sufficient experience to hold a post in the B6/Bduyp. However, it
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unanimously recommended allowing the remaining alspi@ part by
referring the matter of the grade of pre-classifiests back to the Job
Grade Evaluation Panel to undertake a new gradialyation, taking
into account the level of expertise required focksyosts. It also
recommended that each complainant be awarded 508 &umoral
damages to compensate for the excessive duratitire giroceedings,
as well as costs. The complainants were informedldbiers of
19 March 2010 that the President had decided toisstheir appeals
as entirely unfounded, but to award each of thefhéa@os in costs in
view of the duration of the proceedings. That ig timpugned
decision.

B. The complainants contend that the IAC erred irfiitding that
an A4/Al grading was not justified for the pre-sifisr posts on the
ground that none of the complainants had completéckrsity studies
or had equivalent professional experience. Thete stat all but one
complainant had completed university studies ared, tim any case,
they all have considerable professional experiepestifying a
regrading in the A4/A1 group. They agree with tBeCls finding
that the methodology used by the Harmonisation Cii@enand by
the external consultants is inappropriate for eaahg their posts, as it
does not give sufficient weight to the level of erfse that their work
demands.

The complainants submit that the impugned decisidlawed in
that it was takemltra vires by the Director Regulations and Change
Management rather than the President. They pointhat there is no
evidence that the Director Regulations and Changedgement had
authority to take the decision. In their view, eviérthe President
authorised the decision impugned, she failed te tato consideration
essential factors

They also contend that insufficient reasons wekergifor the
impugned decisionThe explanations focus on their alleged lack of
qualifications, whereas the primary question is thwée or not the
tasks and responsibilities of a pre-classifier &hdae recognized as
involving particular expertise. They consider thhey should be
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awarded moral damages based on the EPO’s “malic@Vvérriding
the IAC’s opinion.

Lastly, the complainants argue that Mr S.’s apptaiuld not
have been dismissed on the ground that he did etohave the eight
years of experience required for a post at the B&@jiade, as he was
seeking the re-evaluation of his post, and not idiate regrading.

The complainants request oral proceedings for tingpgse of
hearing several witnesses. They ask the Tribunalgwash the
impugned decision and to order the re-evaluatiorthefr posts as
experts, without the application of the consultarmsthodology, but
using a method that takes into account their eiggerfThey request
that their posts be classified in category A onlihsis of their long-
standing experience or, subsidiarily, in the B6{8dde group. They
also claim material damages, moral and/or punitiaenages, and
costs.

C. Inits reply the EPO argues that the IAC membenewerrect in

finding that the claim for re-classification in de group A4/Al is
unjustified. It explains that pre-classificationnetsts in assigning
incoming patent applications to the correct tecanield, but that it
does not require the in-depth classification resgliof examiners.
Therefore, the difference in grading is justifidhe EPO points out
that the complainants did not challenge the rec¢mgniof their

previous professional experience when they joiled@ffice, and it
emphasises that a post holder’'s personal qualditatare irrelevant
to an objective evaluation of a post based on #tera of the tasks to
be performed.

The EPO maintains that the methodology used forgieeral
evaluation of all B and C category posts was afgwra@priate for the
pre-classifier posts. It considers that the I1AGedrin its finding that
the methodology was flawed, because it confusedjtiestion of the
evaluation of posts with the question of the evidmaof the post
holder’s individual qualifications. In its view, would be contrary to
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the purpose of the Office-wide evaluation of allaBd C category
posts, as well as to the principle of equal treatméo apply a
different methodology to certain posts or to adafu obtain a higher
grading for certain posts.

The EPO submits that it was clearly the Presiddm took the
impugned decision, and that the Director Regulatiand Change
Management merely informed the complainants ofagsion on her
behalf. The allegation that the President failedake into account
essential factors is unsubstantiated. Moreover ddasion was duly
and properly reasoned, in accordance with the Tebs case law,
and the reasons for departing from the IAC’s opiniwere clearly
explained in the letters sent to the complainanté®March 2010.

Noting that Mr S. does not yet have the requireghteiears’
experience to qualify for a B6/B4 grade, the EP@stjons whether
he has a cause of action. It submits that theneoidasis for the
complainants’ claims for damages and costs, acdnisiders that oral
proceedings are unnecessary in this case.

D. In their rejoinder the complainants press theiagplén their view,

the impugned decision failed to take into consitienathe fact that
the tasks of a pre-classifier require special digeethat ought to be
properly valued. They submit that their requestdoal proceedings
is both reasonable and in accordance with Articlef 6he European
Convention for the Protection of Human Rights andhdamental
Freedoms and Article 14 of the International Coveren Civil and

Political Rights.

E. In its surrejoinder the EPO maintains its position full.
Emphasising that this is an exceptional measurepriduces a
confidential document evidencing that the impugmettision was
taken by the President herself. It submits that tlenplainants
misunderstand the nature of the right to a “faid @ublic hearing”
within the meaning of Article 6 and Article 14 dfet above-mentioned
conventions.
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F. In their further submissions the complainants argo&t the
document produced by the EPO in its surrejoindeeals that there
was an unlawful internal agreement between the chirate
Employment Law (D 5.3.2.) and the department resits for
the B/C job grade evaluation process (D 4.3.2@.)eject the IAC
opinion. In their view, the involvement of thesepdaments is a
violation of the Service Regulations for Permanemployees of the
European Patent Office and a breach of due process.

G. Inits final comments the EPO denies any violavbthe Service
Regulations or of due process. It points out thaisiwithin the
functions of the Directorate Employment Law and fhepartment
responsible for the B/C job evaluation to advise tAresident
following the issuance of the IAC opinion.

CONSIDERATIONS

1. The impugned decisions are contained in five Isttated
19 March 2010. Four of those letters, addressedoioplainants
Yolande Abily, Anne-Marie McConnell, Radouan Ouasihd
Johannes Rothengatter, are identical in content iafam those
complainants of the President’s decision not tooeswl the IAC’s
recommendation to refer their cases back to theGralde Evaluation
Panel on the grounds that “the Panel cannot defriate the general
methodology developed for the assessment of all Bafegory
posts and cannot make amendments in the methodakaify which
according to the Appeals Committee it has correapplied”. The
fifth letter, addressed to complainant ChristophnSiinformed him
that the President had decided to endorse the mioasi opinion of
the IAC and to reject his appeal as unfoundedfiddl complainants
were, however, awarded 500 euros in compensationthi® long
duration of the appeal procedure.

2. The five complaints are based on the same submgssind
seek the same relief. It is therefore appropribge they be joined to
form the subject of a single judgment.
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3. The complainants challenge the decision of 19 M&@h0
on the following grounds:

(@) no evidence was provided to indicate that the&edbor
Regulations and Change Management (the author effitke
letters containing the impugned decisions) hadatitbority to act
on behalf of the President;

(b) the decisions lacked motivation;

(c) the adopted methodology was inadequate to atalthe pre-
classifiers’ posts, whose tasks required specipkesise which
ought to have been valued and properly weighed; and

(d) the application of the consultants’ methodologgulted in the
absurd classification of the pre-classifiers’ pas$sbeing in the
B5/B1 grade group.

In further submissions the complainants also chgtethe fact that
the President adopted the final decisions on tistsbaf an internal
agreement between the Directorate Employment Laws.2p the
Directorate Regulations and Change Managementlj4a@nd the
department responsible for the B/C job grade evalnaprocess
(4.3.2.2)), following the completion of the internappeals
proceedings and the delivery of the IAC’s opinidhe complainants
assert that this deprived them of their right tplyeand was contrary
to the principle ofnemo judex in causa propria as a party of the
litigation had intervened in the proceeding as wvasllin the adoption
of the final decision.

4. The complainants have presented their case extnsnd
comprehensively in their written submissions, whigk sufficient to
enable the Tribunal to reach a reasoned and infbihegision. Their
request for oral proceedings is therefore rejected.

5. All the complaints are unfounded on the merits &nsl thus
unnecessary to deal with the question of the rabdity of the
complaint of Mr S.
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6. With regard to the last claim, raised in furthebmissions
and summarised in the final paragraph of consigereéd above, the
Tribunal considers that the President acted prgperlasking the
competent Directorates (5.3.2, 4.3.1 and 4.3.2)afdvice prior to
adopting the final decision. There is no requirentbat the President
inform the complainants of these discussions. Thearial principle
was respected throughout the internal appeal pditge This type
of post appeal consultation is normal and unexceptile. There was
no violation of the principle ohemo judex in causa propria as
the internal appeal proceeding is a quasi-judi@dministrative
proceeding which results in a non-binding recomna¢iod and the
President’s final decision is a final administratigecision which can
be appealed before the Tribunal for a final, néujudicial decision.
Considering this, the claim must be rejected.

7. The claim that the Director Regulations and Change
Management did not have the authority to act onalfebf the
President is unfounded. Even without considering ttocument
(Antrag) attached as an annex to the Organisation’s simcgr,
which showed that the President personally tookfite decision,
the fact that the letters of 19 March 2010 stategligtly that
“[tihe President of the Office has carefully corgied the unanimous
opinion of the Appeals Committee concerning youpesh against
the results of the evaluation of your job gradamni asked to inform
you that, the President has decided [...]" (and “I asked to
inform you that [...] the President has decided [.if]"the case of
Mr S.’s letter) is sufficient to show that the dgon was not taken by
the Director, but that he was acting merely as tesignated
intermediary in informing the complainants of theedtdent’s
decision, in accordance with the normal administeapractice (see
Judgment 2924, under 5).

8. The decisions were properly motivated in the Isttef
19 March 2010 and referred specifically to the masi acts of the
evaluation proceedings which implemented the adbptethodology.
The Tribunal notes that the IAC and the complaisagree that the
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methodology was properly implemented, even if thsagree on the
use of that methodology to assess the pre-claspiis.

9. Coming to the central plea regarding the allegedi@éguacy
of applying the chosen methodology to classify fre-classifier
posts, the Tribunal concludes that this claim nmhestrejected. The
classification of a post constitutes an act of médd evaluation and
“[als the Tribunal has consistently held, the gngdof posts is a
matter within the discretion of the executive hed&dn international
organisation. It depends on an evaluation of theraaof the work
performed and the level of the responsibilitiestaiaing to the post
which can be conducted only by persons with relevagining
and experience. It follows that grading decisiores subject to only
limited review and that the Tribunal cannot, intgadar, substitute
its own assessment of a post for that of the Osgdioin. A decision
of this kind cannot be set aside unless it wasntakighout authority,
shows some formal or procedural flaw or a mistakdacot or of
law, overlooks some material fact, draws clearlgtaken conclusions
from the facts or is an abuse of authority (seea, éxample,
Judgments 1281, under 2, or 2514, under 13).” (belgment 2927,
under 5.) In the present case, the Tribunal ispepsuaded that the
results of the post evaluation involve a manifestlyistaken
conclusion, and the complainants have not estaalisthat the
methodology adopted for all B/C category posts weshnically
flawed. In effect, the complainants are asking Thiunal to go
beyond its remit and to substitute its choice othuodology for the
technical evaluation. This, the Tribunal will nod dor the reasons
detailed above.

10. The EPO submits that “[p]reclassification tasks sisinin
assigning the incoming patent applications to thaect technical
field, so that the application can be forwardedthie appropriate
examining divisions. As such, it does not requine ia-depth
classification.” The applied methodology consistédwo phases, the
first of which consisted in providing employeestwéd questionnaire
relating to their post, and the second which amalythe answers to
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the questionnaire on the basis of ten factors. Ezator was weighted
according to the particular importance and releeaic each specific
post and the resulting tally of points awarded @ohefactor resulted
in the classification of the post. The argumenisedh by the IAC
and by the complainants regarding the inappropress of applying
the chosen methodology to evaluate the pre-clasgiiosts, are not
convincing. Several factors are identified by thmmplainants as
establishing that the classification was fundaminftawed. These
factors included that, on occasions, pre-classiipawas done by
examiners, that interpreters have a higher classifin and that
difficulties are experienced in recruiting pre-cifiers. However, the
existence of these factors does not establish uigiglly reviewable
flaw in the classification process.

11. The Tribunal concludes that the methodology useti the
classification of the pre-classifier posts did myolve any reviewable
error and that, consequently, the complaints mestibmissed.

DECISION

For the above reasons,
The complaints are dismissed.

In withness of this judgment, adopted on 15 May 401
Mr Giuseppe Barbagallo, President of the Tribuivg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, ls&ow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.
GIUSEPPEBARBAGALLO

DOLORESM. HANSEN
MICHAEL F. MOORE

DRAZEN PETROVIC
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