Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3345

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaints filed by Mr I. A. (hidird),
Mr N.B.H. (his third), Mr B. F. (his fifth), Ms CG. (her fifth),
Mr A.M. K. (his seventh), Mr J. P. (his fifth), MP. T. (his third),
Ms J. T. (her third) and Mr F. U.-H. (his third) aagst the World
Intellectual Property Organization (WIPO) on 17 uky 2012, which
was corrected on 25 April, WIPO's reply of 27 Julthe
complainants’ rejoinder of 5 November 2012 and WO
surrejoinder of 13 February 2013;

Considering the applications to intervene filed2ZinApril 2014
by:

B, L. C.,S
B, V. C.,I

B.H., N. D.,R
B.M., M.N D., M
B.,N.E D.,A
B., C. D.,L
B., J. D., S
C.,J D.,L
C.-O, L. F.,R
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and the comments thereon of WIPO dated 5 May 2014;
Considering Articles Il, paragraph 1, and VII oétBtatute of the

Tribunal;

Having examined the written submissions;
Considering that the facts of the cases and thedlgs may be

summed up as follows:

A. On 16 June 2010 WIPQO'’s Staff Council sent a mendwanto
the Director General with the subject heading “Resfjufor family
allowances and access to the internal system o€gufor short-term
colleagues”. The Staff Council indicated that it fs®t up a task force
in order to address issues and grievances reltitige conditions of
employment of individuals who the Council charasted as “long-
serving short-term colleagues”. To that end, thsk téorce had
addressed issues of, among other things, the ingoltion of “equal
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pay for equal work”, the date upon which the meesuo achieve
such equality should be implemented (1 January R0aAd the
implementation of the principle of equal accesth®internal system
of justice for all individuals employed under shtatm contracts.

In a memorandum of 24 June 2010 to the DirectoreGarthe
Staff Council stated that one of its priorities viasdentify a fair and
effective solution to the issue of the regularizatiof the contract
situation of individuals who had been employed biP® for years
under serial short-term contracts. It proposed ittctaracterised as a
“three phase regularization plan” and requested, thanding the
implementation of that plan, the contract statusabbfindividuals
employed under short-term contracts should be itedisby the
Administration in order to ensure that they recdifamily allowances
“on equal footing” with staff members employed unfieed-term or
permanent contracts, that they were employed asdimee grade as
staff members employed under fixed-term or permaoentracts who
performed the same tasks, and that they be giveesado WIPQO'’s
internal system of justice. The Staff Council dfiatieat it had already
addressed the same aforementioned request to thet@i General in
the internal memorandum of 16 June.

On 28 July 2010 the Director General sent a menghnanto the
Staff Council, copied to all staff, in which he tet that WIPO was
committed to regularising the contract situatioriasfg-serving short-
term employees who were performing continuing fioms. He
explained, inter alia, that the matters that hadnbeaised in the
memoranda of 16 and 24 June would be addressdt inantext of
the Consultative Group, as part of the ongoingrrefprocess.

In a letter of 13 September 2010 to the Directoné&sal the
complainants’ (with the exception of Ms G. and My Who were not
listed as clients) counsel stated that, by way df mternal
memorandum of 28 July the Director General hadctegethe Staff
Council's demands of 16 and 24 June and that lEporese was
deemed to be an “administrative decision”. The @oe General was
asked to review that decision and to implementafarementioned



Judgment No. 3345

demands immediately. Having received no reply, alaBuary 2011
the Staff Council filed an appeal with the AppealaBd, in which the
complainants (with the exception of Ms C. G. and MrP.), were
listed as members of the Council in a footnoteh® appeal and in
which they indicated that they were representindividually and in

their role as staff representatives, the interest86 current “long-

serving short-term employees”, several of whom waisho remain
anonymous. The appeal was directed against theticjeof the Staff

Council’'s requests of 16 and 24 June 2010, on tbengls of unequal
treatment, undue discrimination and breach of famefgtal principles
of international human rights law including breaaftthe principle of

equal pay for work of equal value, and breach efright of access to
a court or equivalent body and the guarantee @iraand impartial

hearing.

The Appeal Board communicated its conclusions & Director
General on 25 August 2011. The Board recommendadisiing the
appeal as irreceivable and by a letter of 24 Octéie complainants
were informed that the Director General had decittechdopt the
Board’s recommendation. That is the impugned deisi

B. The complainants submit that they have filed thesent
complaints in their respective capacities as duljected

representatives of WIPQO’s Staff Council and in theidividual

capacities as staff members, on behalf of 36 idd&is who have
been employed by WIPO for periods of at least oea yinder what
are commonly referred to as “long-term short-teontacts”. Two of
the complainants, Mr B.H. and Mr U.-H., are amondbke

aforementioned 36 individuals. The complainantsteod that the
remaining individuals have not filed complaintsrtiselves out of fear
of retaliation on the part of WIPO and they wish temain

anonymous. In the event that the Tribunal agre¢gandisclose the
identities of those individuals to the Administeatj their respective
employment histories can be provided to the Tribiumeamera.

Referring to the Tribunal’'s case law, the complateaassert that
members of a Staff Council have the right to filecanplaint in their
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personal capacity and as staff representativesiindrance of the
common rights and interests of the whole or pathefstaff. Thus, in
their view, they have standing to bring the pressmmplaints. In
addition, their complaints are receivable becausy twere filed
within the prescribed time limits.

On the merits, the complainants challenge the impdglecision
on several grounds. First, they argue that thedreGeneral erred
on a question of law by dismissing their appeafraseivable. In their
view, the two internal memoranda of 16 and 24 ROE) contained
inter alia very clear and specific requests witbpezt to three issues
to be acted upon by the Director General. His nespoof 28 July
constituted an administrative decision, as defibgdthe case law,
rejecting their requests. As technical formalittesnot be used as a
trap to prevent staff from exercising the rightajopeal, the internal
appeal filed by the Staff Council was duly receleali-urthermore,
the decision of 28 July clearly had an effect oe tiights and
entitlements of long-serving short-term staff membee. by denying
them the relief they sought. The complainants sulimait neither the
request for an administrative decision nor the geni itself is
required to be in any particular form.

Second, the complainants assert that WIPO has tuilgwenied
long-serving short-term officials several benefésjoyed by staff
members employed under fixed-term or permanentacist Contrary
to WIPQO's arguments, the former are staff membeiginv the
meaning of the Staff Regulations and Staff Ruldgytare not
excluded from the scope of the Staff Regulationd &taff Rules
pursuant to paragraph (b) of the Introduction ® $taff Regulations
and Staff Rules, and thus, they are entitled to lkeefits and
conditions of service which were sought in the menda of 16 and
24 June and during the internal appeal processcaimplainants state
that WIPO’s designation of these individuals as ofsiierm
employees” by virtue of their contracts is a “lediation divorced
from reality” and they refer to the case law irsttespect.

Third, the complainants argue that WIPQO'’s failuce pgrovide
long-serving short-term staff members with theefetiow sought is a
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violation of the fundamental principles of intelioatl law concerning
equality and non-discrimination, which has resuitetiVIPO’s unjust
enrichment.

Fourth, the fact that long-serving short-term staéfmbers do not
have access to WIPQO’s internal justice system igicdation of
WIPQ'’s Staff Regulations and Staff Rules and eihbt principles
of international civil service law regarding thght of appeal.

The complainants seek the disclosure of documemndglaey ask
for oral proceedings. They ask the Tribunal to ute impugned
decision and to order WIPO to treat the long-senshort-term staff
members they represent as if they hold regulamdfbeem contracts.
They seek payment to those 36 individuals of farallpwances “on
an equal footing” with staff members who hold fixedm or
permanent contracts, with retroactive effect fromddnuary 2009.
They request that the 36 individuals be awardednediately and
with retroactive effect, the same grade and stegiadb members who
are employed under fixed-term or permanent corgranstl who carry
out the same tasks and that they likewise be awastdp increases on
the same grounds and at the same intervals as todeagues
with fixed-term or permanent contracts. They retjutdsat the
36 individuals be granted access to WIPQO'’s intejonstice system
with immediate effect and they seek moral damadéwy seek
interest at the rate of 8 per cent per annum omrabbunts awarded,
with effect from 1 January 2009 until the date thamounts are paid
in full. They claim costs for the actual legal feassociated with
bringing their complaint and any other relief theéblinal deems fair,
just and necessary.

C. In its reply, WIPO states that the Staff Reguladiaand Staff
Rules were amended with effect from 1 January 2l 2s to allow
for “temporary appointments”, the effect of whichopides WIPO
with the legal basis to recognise temporary emmeyas staff
members to whom the Staff Regulations and StaffeRudpply.
Furthermore, the benefits and allowances that Wl offered to
short-term employees will be implemented in a pHas@nner, to
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be determined. Thus, as pointed out during therriateappeal
proceedings, the complainants’ demands are preenasirWIPO is
in the process of actively addressing the situatbnts short-term
employees. Also, the complainants’ request reggrdiccess to the
internal justice system has become moot given tbesmentioned
amendments to the Staff Regulations and Staff RiNesertheless,
WIPO points out that during the material time, ttedevant Staff
Regulations and Staff Rules were those in effeictr io the coming
into effect of those amendments.

WIPO submits that the complaints are irreceivalde deveral
reasons. First, there was no administrative detisimt could be
challenged. The memoranda of 16 and 24 June didleatly indicate
that the Staff Council was acting on behalf of #ieemployees
for the purpose of obtaining an administrative sieci which could
become the subject of an internal appeal. SectwedTtibunal is not
competent to consider the complaints. The impughedsion does
not concern the alleged non-observance of the teframployment of
the short-term employees in question. The shom-twntracts issued
by WIPO to those employees clearly indicate that dhly benefits
granted to those employees are the benefits sehdbe terms and
conditions. Family allowances and access to theQ\Wppeal Board
are not among the listed benefits. In addition, Thibunal does not
have jurisdiction to hear complaints challengingttara regarding
WIPO's general policy. Third, the complaints ameaeivable on the
basis that the complainants are not allowed to dileepresentative
action on behalf of unidentified individuals. Fdurtthe brief that
accompanied the complaint form is not receivablé ass filed after
the prescribed time limit. Fifth, the complainahts/e included claims
for relief in their submissions which were not eat in the complaint
form, and thus, those additional claims are irnesigle.

WIPO contests the complainants’ demand for discksu
characterising it as a “fishing expedition”. In &uduh, it asks the
Tribunal to deny their applications for oral prodegs.

On the merits, WIPO argues that short-term staffrdit have the
right, pursuant to the terms and conditions ofrthentracts, to family
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allowances, access to the Appeal Board or to aegdifferent from

that which was agreed upon. The 36 employees allegepresented
by the complainants freely accepted the terms anditons of each
contract offered to them. Referring to the case, PO submits
that the Tribunal has previously dismissed argumesimilar to

those of the complainants regarding the issuesawiily allowance

and grading. WIPO further submits that employeeseurshort-term
contracts did have access to alternative mearesdogss in the form of
the WIPO Rebuttal Panel and the Joint GrievancelPan

WIPO denies that it has breached the principlegobétreatment.
It asserts that short-term employees are not gimg#uated in fact or
in law to staff members employed under fixed-termpermanent
contracts. The latter are appointed following a petitive recruitment
process, whereas individuals can be employed ursthert-term
contracts without having to participate in a coritimt. WIPO
emphasises that long-serving short-term employesalyf accepted
their contracts and the complainants have failegrtave that those
contracts were unlawful. Referring to the case MIRPO argues that
the Tribunal does not have the authority to refowalid and
enforceable contracts or to “remake the bargainclwhihe parties
themselves have chosen to make”.

D. In their rejoinder the complainants develop andsgrtheir pleas.
They assert that they do, in fact, represent 3§-mrving short-term
staff. Contrary to WIPO’s arguments, they strongbsert that their
complaints are receivable. Referring to the case they submit that
the use of successive short-term contracts is ageatf power and the
long-serving short-term staff members have beevirggiVIPO under

successive short-term appointments in order tooparffunctions

which are essentially of a permanent nature.

E. In its surrejoinder WIPO maintains its position, tlwione

exception. It states that it no longer wishes tontan its argument
that the Tribunal is not competent to hear the daim{s on the basis
that they do not concern the alleged non-observahtbe terms of
employment of the short-term employees in questiqmints out that
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the complainants have expressly limited the rdhefy are requesting
to the 36 long-serving short-term employees thésgatlly represent
and thus, they are not seeking to obtain benefitsldng-serving

short-term employees in general.

CONSIDERATIONS

1. These complaints are brought by nine complainaAts.
the complainants rely on the same arguments ankl thee same
redress, their complaints are joined and will be $lubject of this
single judgment. They have filed complaints in theapacity as
the duly elected staff representatives of the WiB@ff Council in
their individual capacities as staff members of WIBnd on behalf
of 36 WIPO staff members employed under “long-tsiroft-term
contracts”. The complainants do not identify all e 36 staff
members. Broadly described, the complaints chadlenthe
appropriateness of employment under such contaaxtsspecifically,
whether employees so employed, should be paid dyfatowance
on the same footing as other staff of WIPO.

2. WIPO challenges the receivability of the complaiais
several bases. It is convenient, at the outsehritfly describe the
circumstances leading to the filing of the compkiin order to
address the question of receivability. It is toldya clear that
employment of individuals under short-term contsdtad been a live
and contentious issue within WIPO for some time a@ag so before
action was taken by the Staff Council in June 201 became the
immediate genesis of these complaints.

3. In a memorandum dated 16 June 2010 from the Staff
Council to the Director General, reference was mada town hall
meeting on 30 April 2010 at which the Director Geshénad spoken
and announced a number of measures that were takba by the
Administration to address this issue of concerns Mmas described
in the memorandum as an intention on the Admirising part “to
regularize the Organization’s remaining long-segvishort-term

9
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employees over a period of approximately five yearShe
memorandum noted that the Staff Council “look[edfward to
working with the administration in order to faalie this
regularization exercise”. The memorandum went omdte that the
Staff Council had proposed setting up a joint faske to consider the
position of these employees, that the Administratimd proposed
another mechanism and that the Staff Council adheréhe view that
there should be a separate task force. The memarameent on to
say:
“The task force established by the Staff Councilaoiged its first
meeting to set up terms of reference, and addreksddllowing issues:

1. The implementation of ‘equal pay for equal worki this regard, it
was agreed to kindly invite the Administration tiiga the positions of
long-serving short-term employees, in all sectousider the same
appellation and classification as their fixed-teand permanent colleagues;

2. Implementation of the measures as indicated @bwith effect as of
January 1st, 2010, and providing family allowandesall short-term
employees; and

3. Implementation of the principle of ‘equal acctsshe internal system
of justice’, to the benefit of all short-termers.”

4. The memorandum then said:

“The Staff Council would be grateful if the Direct@eneral would
kindly accede, as a first step, to the three alyegeests as a strong sign
from his part and willingness to actively initigtee implementation of the
regularization process he underlined during theTlag/nhall meeting.

The Staff Council wishes to reiterate its speciahtts to the Director
General for his commitment and dedication, as aslifor each step he
may undertake in the best interest of both the Qirgéion and the staff at
large.

For your consideration please.”

5. A further memorandum from the Staff Council wastsam
24 June 2010. The first page of the memorandunowsetvhat was
described later in the memorandum as a “three prexgdarization
plan” which was said to be “headcount and budgettral. The
memorandum then concluded:

10
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“Finally, the Staff Council requests that pending timplementation of
the above regularization plan the contractual statéi all short-term
colleagues should be revisited by the administnaitioorder to ensure that
these colleagues:

(i) receive family allowances on equal footing wittheir
colleagues holding fixed-term or permanent conssact

(i) are graded at the same level of holders ofediterm or
permanent contracts who carry out the same tasks (i
accordance with the principle of Equal Pay for By\ark);

(i) be given access to the Organization’s intésystem of justice.

In respect of points (i) to (iii) above, the St&fbuncil recalls that a
specific request was already addressed to the tDir@eneral through its
memorandum of June 16, 2010.

The Staff Council looks forward to engaging in astomctive manner,
with the administration on the implementation af theasures requested in
the present memorandum.”

6. The Director General responded to both memoranda in
memorandum dated 28 July 2010, which was addresséte Staff
Council and copied to “All Staff”. This memorandwontained six
numbered paragraphs. The first was introductory taedsecond and
third identified steps that had been or were beaign to address
the issue. This included the production by the Audstiation of a
“proposal for the Program and Budget Committeea dive-year plan
for the regularization of long-serving temporary ptoyees in the
Organization”. The memorandum noted that this dantmwas
currently being prepared and would be “shared #ithStaff Council
for its comments, before it [was] finalized”. Theemorandum went
on to say:

“4. In relation to the conditions of service of teomary employees,
| reiterate what was said in Assistant Director &ah Mr [S.]'s
memorandum to you of March 15, 2010, that the m&fgeu raise in
your memoranda of June 16, 2010 and June 24, 2@dlD,be
addressed in the context of the Consultative Gragpart of the
ongoing reform process.

5. Since the Organization’s intention is for altegories of staff to be
governed by the WIPO Staff Regulations and Rulass #ligning the
conditions of service of temporary staff with thaxefixed term and
permanent staff, the question of short-term bemefitd entitlements is

11
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closely linked to the proposed reform of the Sfa#gulations and
Staff Rules. The Consultative Group, which includesmnbers elected
by the staff, is ideally placed to examine, and poesent
recommendations on these issues.

6. | count on both the Staff Council and the staeffresentatives of the
Consultative Group in ensuring that the issues daibg staff,
concerning the conditions of service of temporamgplyees, are
considered by the Consultative Group in the ongaéfigrm process.”

7. The first legal issue raised by WIPO concerning
receivability turns on whether this document ansl subsequent
affirmation involves an administrative decision tjasble before
the Tribunal. The Tribunal notes that seven of fgiresent nine
complainants wrote, through their legal represémato the Director
General on 13 September 2010 seeking an internaweof what
they characterised as an administrative decisiomife® in the
memorandum of 28 July 2010. They did not receive@y and on
3 January 2011 the Staff Council filed an appeahwhe Appeal
Board. This internal appeal resulted in a recomragod by the
Appeal Board dated 15 August 2011 that the intemqgbeal be
dismissed as irreceivable. This recommendation acagpted by the
Director General and communicated to the seven llappe and to
Ms G. and Mr P. by a letter dated 24 October 200His is the
impugned decision.

8. Before discussing whether the complaint is recdeaib is
desirable to note the relief sought by the complais and deal with
two procedural issues. In summary the relief ispiagst other things,
that the impugned decision be quashed, that longrgeshort-term
staff members be treated as if they were the helderegular fixed-
term contracts (including for the purposes of apglythe Staff
Regulations and Staff Rules), that long-serving ristesm staff
members receive family allowances on equal footwigh their
colleagues, that they immediately be graded atsémme level as
holders of fixed-term or permanent contracts whoycaut the same
work and that the long-serving short-term staff rhems be given
access to WIPQO's internal justice system.

12
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9. The first procedural issue is a request by the daimgnts
for the production of documents. The request id aasthe most
general terms and constitutes an impermissibléitfgs expedition”
(see, for example, Judgment 2497, consideration TB¢ second
procedural issue is a request for oral proceediHgsing regard to
the pleas of the parties and the material they lpmerided, such a
hearing is unnecessary.

10. The central legal issue concerning receivabilityvisether
the complaint raises for consideration an issueliing the alleged
non-observance, in substance or in form, of thegesf appointment
of officials and of the provisions of the Staff Rémtions (see
Article Il, paragraph 5, of the Tribunal's Statut®)IPO argues, with
some force, that the memorandum of 28 July 2010ndidinvolve a
decision, let alone a decision with any legal dffdmecause the
response of the Director General in the memorandas part of an
ongoing dialogue between him and the Staff Counbibut steps
which might be taken to effect administrative ardal changes to
improve the lot of long-serving short-term staffmieers (as to what
constitutes a decision, see Judgments 1203, coasae?2, and 1244,
consideration 3). But there is a more fundamenifficdity in the
complainants’ case.

11. The requests in the memorandum of 16 June 2010 and

repeated on 24 June 2010 did not involve the assest any existing
legal right. Rather they involved requests to immdat, as a matter of
policy, a regime that would alter the subsistirghts of long-serving
short-term employees. Indeed that was the fundaheaincern of
the Staff Council. The Council was intent upon ftregising” the
circumstances of long-serving short-term employesltering and
thereby improving their legal position and the tgtthey would
have as staff members of WIPO. Broadly speakingt thas also
the position of WIPO though doubtless there mayl wwalve been
differences, possibly significant differences, ppeoach. Nonetheless,
the claims of the Staff Council were a requestafamhange of policy
and policy issues of this type are not justicialsiee Judgment 3225,

13
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consideration 6). This conclusion is reinforced thg fact that the
request was made at a high level of abstractioniléMiumbers of
affected employees were discussed, particularghénmemorandum
of 24 June 2010, no specific employees were thentiiied. While
the complainants now say there are 36 identifiadigployees on
whose behalf the complaint in the Tribunal is bgpugsued, a matter
conceded by WIPO in its surrejoinder, the legalésis whether, as of
June 2010 and subsequently on 24 October 2011 themnternal
appeal, a decision was made concerning the sulgsigigal rights of
specific (even if not identified) employees. It apps to the Tribunal
the answer to that question is no. Accordingly, cbmplaints are not
receivable and should be dismissed. It follows thatapplications to
intervene must also be dismissed.

DECISION

For the above reasons,
1. The complaints are dismissed.

2. The applications to intervene are also dismissed.

In witness of this judgment, adopted on 9 May 2014
Mr Giuseppe Barbagallo, President of the Tribuivg, Dolores M.
Hansen, Judge, and Mr Michael F. Moore, Judge, ls&ow, as do |,
Drazen Petro¥i, Registrar.

Delivered in public in Geneva on 9 July 2014.

GIUSEPPEBARBAGALLO
DOLORESM. HANSEN
MICHAEL F. MOORE

DRAZEN PETROVIC
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