Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

118th Session Judgment No. 3340

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Mr N. S. agaitiet European
Patent Organisation (EPO) on 23 April 2010 andemied on 31 May,
the EPO’s reply dated 23 September, the compldmagjoinder of
30 November 2010 and the EPQO'’s surrejoinder of &ock 2011,

Considering Articles Il, paragraph 5, and VII oétBtatute of the
Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. The complainant joined the EPO in 2002 as an adtnator at
grade A2. He was promoted to grade A3 in 2004.dpt&nber 2007
a vacancy notice was published for the post of ddine Buildings
and Technical Installations, at grade A5. The camgint took part in
the competition and was successful. He was appbitdethe post
with effect from 1 March 2008. A document entitf&@hlculation of
incremental step on promotion”, dated 27 March 2008®rmed him
that he had been assigned to grade A5, step 1.

By a letter of 28 April 2008 the complainant redeésa review
of the step calculation on the ground that, cowtrar what was
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indicated on the document of 27 March, he had laggointed to the
post of Director, not promoted. He therefore argtieat the rules
contained in Circular No. 271 of 12 June 2002,tkati“Guidelines
for applying Articles 3(1), 11(1) and 49 of the Bee Regulations for
permanent employees of the European Patent Offiogplementation
of the Career System for Category A”, should apphd that his
previous professional experience should have bae@ntinto account
in the calculation of his incremental step.

The complainant lodged an internal appeal on 29 NMag8
against the calculation of his incremental stepjnuihg that it put
him at a disadvantage vis-a-vis external candidatesrequesting that
a different calculation method be used, which tagk account his
previous professional experience. By a letter ofJ26e 2008, the
Director, Employment Law, informed him that the $tdent of the
EPO considered that the relevant statutory prowgsitiad been
applied correctly and that his appeal had therdfeen referred to the
Internal Appeals Committee (IAC).

In its opinion dated 27 November 2009, the IAC fduhat the
complainant’s step had been calculated correctiytha higher grade
had been obtained as a result of his appointmeathigher post, in
accordance with Articles 49(1)(b) and 49(11) of 8eevice Regulations.
The Committee found that the principle of equahtmeent did not
apply to the complainant’s case, as internal artdreal candidates
were not in the same position in fact or in lawthis connection, it
observed that the competition had by no means besuml”, given
that the complainant had had an advantage overnekteandidates
due to his in-house experience. It unanimously menended
dismissing his appeal as entirely unfounded, whieh President did
by a letter of 25 January 2010. That is the impdgsheision.

B. The complainant contends that he should have bssigred to
grade A5, step 11, upon being appointed as Dire&oildings and
Technical Installations. He successfully took partthe general
competition, which was open to both internal anteeal candidates
and which, in his view, focused on abilities analdications which
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he had acquired outside the EPO. Having gained chardage

through his internal experience with the EPO, heukh have been
assigned to step 11, as any external candidatedwwaue been. He
argues that the disputed step calculation puts dtira disadvantage
vis-a-vis external candidates to the extent thdtjlevexternal and
internal candidates were placed on an equal footogng the

competition, different calculation methods were ssduently applied
to internal candidates to evaluate their profesdiexperience. This,
he argues, constitutes a breach of the principéxioal treatment.

The complainant points out that, in accordance With Service
Regulations, he could not have been promoted tirdodm his
grade A3 administrator’s post to a grade A5 Diréstpost. Referring
to the Tribunal's case law on the distinction betweappointments
and promotions, he disputes the EPO’s positionttieatistinction has
no significance when calculating the incrementapste submits that
the decision to advertise the post both internafig externally, and
the criteria chosen, amount to an abuse of diseraty power and that
questions of staffing policy, which may affect theticulation of the
internal career structure, may not be taken intgsickeration once that
internal career structure has been clearly artiedlaAny ambiguities
in the current regulations should be interpretethirour of the staff.
He therefore considers that Article 11 of the SmrvRegulations
should apply, in conjunction with the calculatiortinod of Circular
No. 271, so that his professional experience d ¥8ars can be taken
into account when calculating the incremental gtegs new grade.

The complainant asks the Tribunal to quash the gned
decision and to order that he be upgraded to gh&destep 11, with
effect from 1 March 2008 and that his salary bealmdated on
that basis. He claims material and moral damagethénamount
of 5,000 euros, as well as 5,000 euros in puniteenages and
4,000 euros in costs.

C. Inits reply the EPO argues that the complainaalisgation of
unequal treatment is without merit. The Tribunak h@nsistently
held, including in a case involving a very simifactual background,
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that the principle does not apply in such casesalse the situation of
internal candidates is different from that of emtdrcandidates, both
in law and in fact. Having opted for a general cetitpn to advertise
the post, the EPO could not, by definition, resttiee professional
experience required to that acquired internallyhautt excluding

external applicants. However, the chosen selectiieria do not

mean that external and internal candidates, whas®tisns are

different both in fact and in law, should be trelasdike, particularly

for step calculation purposes.

It notes that the complainant does not dispute lieahas been
appointed to the post, rather than promoted, na@sdoe dispute
that there is a distinction between appointmentd promotions,
and that different rules may apply in determinirige tstep on
appointment and the step on promotion. The EPO ederhis
allegations of abuse of discretionary power anderséssthat the
calculation was correctly performed, in accordanih Article 49(11)
of the Service Regulations, which is thex specialis and which
overrides the general provisions of Article 11,ailed in Section 11.B
of Circular No. 271. It considers that the compdait's underlying
premise, that the EPO was not entitled to advettige post both
internally and externally, or that it was not datitto determine the
selection criteria chosen, is untenable in lighAdifcles 4(1) and 5(1)
of the Service Regulations.

The EPO submits that the complainant’'s requestsdémnages
and for the costs incurred before the IAC are aotivable, for failure
to exhaust internal remedies. Referring to the undd's case law, it
points out that there are no grounds for an awagplipitive damages
either, as there is no evidence of ill will, malmediscrimination, and
bad faith cannot be presumed. The request for eosexeivable only
to the extent that it relates to costs incurreditsethe Tribunal.

D. In his rejoinder the complainant presses his plelspoints out
that the IAC suggested in its opinion that the EP&form a
concordance check on the linguistic aspects oftla relevant
provisions. This suggestion was based on its fopdthat the
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Administrative Council’s decision of 25 October ZQGby which
the EPO attempted to clarify the terminology usedthie Service
Regulations and, in particular, to eliminate anynfasion and
misinterpretations arising from the wording of thgrovisions
governing promotions and appointments, had noteaell its purpose
and that the new terminology was not even condigteised by the
Administration.

E. In its surrejoinder the EPO maintains its posifiofull. The I1AC

confirmed in its unanimous opinion that, since tdoenplainant was
an internal candidate in the general competitias,step in his new
grade A5 was correctly calculated in applicationAdticle 49(11). It
points out that a working group was set up shattgr the impugned
decision to look into the linguistic issues ideetf by the IAC, and it
produces the working group’s Note to the EPO semianagement,
dated 25 January 2010, as an annex to its surdgoirHowever,
it fails to see how the linguistic aspects of tleéevant provisions
would help the complainant’'s argument. Moreoverdénies that
the complainant’s experience within the EPO wasléxmant for the
competition.

CONSIDERATIONS

1. The complainant was an administrator at grade Ag. EPO
published a vacancy notice open to internal andreat candidates
for the post of Director, Buildings and Technicalstallations at
grade A5. The complainant applied for the positeomd was the
successful candidate. He subsequently received ran fentitled
“Calculation of incremental step on promotion” infang him that his
step-in-grade would be calculated at A5/01, in edance with Article
49(11) of the Service Regulations. The complainardught an
internal appeal against this calculation of higpgtegrade that on the
recommendation of the IAC was ultimately dismissby the
President.
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2. The complainant submits that his step-in-grade Ishbe
calculated pursuant to Article 11 of the Servicegitations, using
the criteria in Circular No. 271 and not under &ldi49(11) of the
Service Regulations. He points out the distinctionthe Service
Regulations between promotions and appointmentslanas that he
was appointed rather than promoted. He maintaias pnomotion
refers to obtaining a higher grade within the saragegory under
the general career system. In contrast, appoinsnectur upon
recommendation of the Selection Board as a redulinointernal
appeal or general competition or following the assification of a
post. The complainant adds that the decision tdyafgicle 49(11)
for the purpose of calculating his step-in-grades \@ebitrary and an
abuse of discretion.

3. The complainant also contends the EPO breached
principle of equal treatment in the calculation e step-in-grade.
Although internal and external candidates are place an equal
footing during the competition, different method$ calculating
professional experience are applied to internaldicktes. It is
convenient to deal with this latter contention tfil®n the question
of unequal treatment between external and intecaadidates, the
Tribunal held in Judgment 2859, under 6, that fesdituation of the
former is different to that of the latter in faatchin law, there is no
ground for that allegation”. Accordingly, the complant’s assertion
of unequal treatment is rejected.

4. Returning to the complainant’'s primary submissitine
following provisions of the Service Regulations aetevant to the
discussion:

“Article11
Grade and seniority

(1) The appointing authority shall assign to eaadhpleyee the grade
corresponding to the post for which he has beemited. Employees
recruited to posts classified in a group of grastes! be assigned the
grade corresponding to their reckonable previoupeg&nce, in
accordance with the criteria laid down by the Riest of the Office.

the
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(2) Unless the appointing authority decides othsewi for duly
substantiated reasons relating to the trainingsgoatial professional
experience of the candidate, appointment shalbbtbe first step in
the grade.”

“Article 49
Accessto aHigher Grade

(1) A permanent employee may obtain a higher gbyde decision of the
appointing authority:
a) following appointment to a post under the provis of
Article 11 of the Convention;

b) following appointment to another post as a testih general or
internal competition in accordance with Article 4 these
Regulations;

c) following appointment after a reclassificatiofitos post under
Article 3, paragraph 2 of these Regulations;

d) by promotion to the next higher grade in the eagnoup of
grades in the same category under the career system

[.]

(8) Notwithstanding the provisions of the foregoinmragraphs, a
permanent employee appointed in Grade Al shall roengted to
Grade A2 as soon as he has the minimum number afs yef
professional experience required for that gradesutite relevant job
description; however, promotion to Grade A2 shallt pre-date
the confirmation of this appointment. The step ugwomotion to
Grade A2 shall be determined in the light of thefessional
experience of the permanent employee.

[.]

(11) Subject to the provisions of paragraph 8, mnpeent employee who
obtains a higher grade shall be appointed or predhtt the lowest
step in the new grade which carries a basic saldigast equal to that
received in his former grade and step increasethéyequivalent of
one 12-monthly incremental step in his former gradéere this is
not possible, the employee shall be appointed @mpted to the last
step in the new grade.

(12) Except in the case of appointment or promoiiothe last step in the
new grade, advancement to the next step in theshigfade shall be
granted:

a. after the period of time set out in Article 48 fdvancement in
incremental step, reckoned from the date of obtgithe higher
grade, or
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b. after the period of time at the end of which thermanent
employee concerned would have reached the nextistéps
former grade if this period of time is shorter ahthe difference
between the salaries before and after the datebtairong the
higher grade is less than twice the value of tee e occupied
in his former grade.

(13) In no case may the obtaining of a higher grhglea permanent
employee result in a reduction in his total netuaeration.”

“Circular No. 271 (12 June 2002)
Guideinesfor Applying Articles 3(1), 11(1) and 49 of

the Service Regulations for per manent employees
of the Eur opean Patent Office

Implementation of the Career System for Category A
I.  Reckonable previous experience

Activity prior to recruitment to an EPO permanenspis credited for
step-in-grade assignment and career developmenpoges in
accordance with the rules below.

[...]
I1. Grade and Step on Recruitment
(Article 11 ServRegs)

B. Posts in Grade A5 or A6 for which the Presidenthie Appointing
Authority

The step in grade on recruitment will not exceeat thhich enables
the staff member in question, having regard toalgie on recruitment
and to the step-advancement rules, to reach thestap in the
recruitment grade at the age of 60.”

5. Article 11(2) only applies to “recruits”. The usktbat word
indicates that the article is to apply only to widuals recruited by the
EPO. That in turn indicates it applies to pers@wuited outside the
EPO. It is inconsistent with the ordinary meaning tbe word
“recruit” to treat it as a reference to a persarady in the employ of
the Organisation. This is confirmed by Part Il afa@lar No. 271,
which is entitled “Grade and step on recruitmentrtitfe 11
ServRegs)”. In contrast, Part Ill of Circular No712is entitled
“Obtaining a higher grade (Article 49 ServRegs)ttidle 11(2) also
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provides that the default step-in-grade for newui¢s will be the first
step of the new grade.

6. There is no dispute that the complainant was aernat
candidate appointed to the post of Director follogvia general
competition. This is one of the ways of obtaininghigher grade
captured by Article 49(1). Based on the above disiom, it is
clear that Article 11(2) has no application to ttedculation of the
complainant’s step-in-grade and that the EPO’s utalion was
correct. Moreover, as Article 49(11) does not coafgy discretion, it
cannot be said that the impugned decision involaedabuse of
discretion or was arbitrary.

7. As the complaint will be dismissed, a consideratdrthe
EPQO’s submissions in relation to the receivabibifythe requested
relief is unnecessary.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 15 May 401
Ms Dolores M. Hansen, Judge presiding the meedrgMichael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
Drazen Petrovi, Registrar.

Delivered in public in Geneva on 9 July 2014.

DOLORESM. HANSEN
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC



