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118th Session Judgment No. 3335

THE ADMINISTRATIVE TRIBUNAL,

Considering the third complaint filed by Mr L. Tgainst the
European Patent Organisation (EPO) on 26 Novemb#0,2and the
EPQO’s reply dated 14 March 2011,

Considering the applications to intervene filed Mgssrs A. K.
and P. T. on 29 July 2011 and the EPO’s commeng6 @eptember
2011 in which it informed the Registrar of the Tnilal that it
considered those applications to be irreceivabbalbse the applicants
were not in a similar situation to that of the cdaipant;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedplga may be
summed up as follows:

A. Facts concerning the complainant's career are tdobed in

Judgments 598 and 2843, delivered respectively2ofdtil 1984 and
8 July 2009 on his first and second complaintsfiGaiit to recall that
the complainant is a former permanent employeehef European
Patent Office — the EPQO’s secretariat — who retired February 2006.
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On 5 February 2007 the administration sent him gessonal
particulars form for 2006, showing the total ratient pension,
allowances and fiscal adjustment received for thear, and a
statement of the total payments for the same yshich showed,
among other things, the annual amount of basic ipensnd
allowances paid to him, after deduction of his dbotions to the
various insurance schemes.

On 13 April 2007 the complainant sent two lettecs the
administration. In the first letter, he stated thathad noticed that his
retirement pension was subject to an internal E2Qds well as the
national tax in his place of residence. This doutagation was
discriminatory, in his view, and he asked for ithe stopped. In his
second letter, he requested a new version of hisopel particulars
form showing the amount of the internal tax whicid happarently
been levied on his pension. If these requests weteaccepted,
he asked the administration to treat the two Ilets an internal
appeal. On 6 June 2007 he received a reply st#hiaiy according
to Article 16(2) of the Protocol on Privileges amimunities of the
European Patent Organisation, retirement pensi@ne not subject to
internal tax. On 14 June 2009 he was informeddimate the President
of the Office took the view that the rules had beerrectly applied,
his request could not be met. He was thereforesadvihat the matter
had been referred to the Internal Appeals Comm{i&€). The two
internal appeals were registered under the saraeerefe number.

The complainant had a hearing before the IAC o\g8l 2010.
On 14 May he requested its chairperson to transisitappeal to
the Appeals Committee of the Administrative Coundilthe IAC
considered that the Administrative Council was cetapt to take a
decision on the problem ok factodouble taxation of pensions.

In its opinion of 28 June 2010 the IAC recommendeat the
appeal be dismissed as unfounded. The complainast wetified
in a letter of 25 August 2010 that in accordancéhwihe IAC’s
recommendation, his appeal had been dismissed.id tiet impugned
decision.
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B. The complainant alleges two procedural flaws. Birshe
complains that the IAC did not transmit his intdrappeal to the
Appeals Committee of the Administrative Council, a& had
requested. Secondly, he objects to the use of dren&h language at
his hearing before the IAC. He states that accgrthrArticle 15(1) of
the IAC’s Rules of Procedure, that language shadt have been
used because his knowledge of it had become ingarifi since his
retirement. Moreover, the fact that the IAC’s opimiwas drawn up in
German prevented him from studying it in detail. Was only able
to “begin work properly” on preparing his defenae 16 September
2010, when he received a French version of therdeou

Relying on Article 42 of the Office’'s Pension Sclem
Regulations and on a number of documents submityesuccessive
Presidents of the Office to the Administrative Coln the
complainant also argues that his retirement pensosubjected to
“double taxation”, both internal and national, d@hdt this causes him
“serious harm”. Referring to Article 13 of the Ryotl on the
Privileges and Immunities of the European Commasjtiwhich,
according to him, is “identical in wording” to Acte 16(1) of the
Protocol on Privileges and Immunities of the EP®, dtates that
retirement pensions should be subject only to matetaxation. The
complainant requests cancellation of the impugnecisibn and the
payment of damages, including for the expensegiieduo attend his
hearing, which were never reimbursed in spite of tiepeated
requests”. He also requests that the EPO be orderethke all
appropriate steps to put an end to the doubleitaxathich he states
is being levied on his retirement pension, and riclude in his
personal particulars form the amount of internal levied on his
pension. Lastly, he requests that the EPO be atdaretake all
appropriate steps to put an end to what he seas d@sconsistency
between “Article 3 taken together with Article 10f the Pension
Scheme Regulations, and Article 16 of the ProtocoPrivileges and
Immunities of the EPO.
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C. In its reply, the EPO contends that the claims isgekn order
against it are irreceivable because, accordingtdocase law, the
Tribunal has no jurisdiction to order the amendnwntegulations or
the adoption of new ones.

On the merits, it points out that the internal agperocedure
is governed by the applicable rules and not by ‘thenplainant’s
pleas in support of his claims”. In accordance wg#ragraph 1 of
Articles 108 and 109 of the Service Regulations fp@rmanent
employees of the European Patent Office, the I1A@méxred the
complainant’s internal appeals and the Presidean thdopted the
impugned decision on the basis of its opinion. [Roastates, in
reference to Article 15, paragraph 1, of the RaleBrocedure of the
IAC, that staff members are not entitled to the abe “particular
language” during the internal appeal procedurexftlains that the
IAC considered that the complainant's command ofn@& was
sufficient for him to understand the remarks by ¢hairperson of the
IAC at his hearing. The defendant denies that thraptainant was
unable to defend himself, because the EPO’s remiasee at the IAC
hearing spoke to him entirely in French; moreowen though he
had not requested it, the complainant receiveceadfr version of the
IAC’s opinion “only fifteen days after receiving’hé¢ German-
language original.

The EPO also argues that, according to Article fls@ Protocol
on Privileges and Immunities of the EPO and Artickeand 3 of the
Regulation on Internal Tax for the Benefit of th€®, retirement
pensions are not subject to internal taxation awtordingly, no
internal tax can be shown on pensioners’ persoadicplars forms.
Lastly, it explains that the expenses incurred Hgy complainant in
attending his hearing have been reimbursed.

CONSIDERATIONS
1. The complainant is impugning the decision of 25 éstg
2010 informing him of the dismissal of his appehbltenging the
supposed double taxation of his retirement penditanargues, first,
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that the internal appeal procedure was flawed leyréfusal of the
IAC to transmit his appeals “automatically” to thppeals Committee
of the Administrative Council, and by the use of tierman
language, imposed at his hearing by the chairperétre IAC.

(@) The complainant had asked for his appeals to Insrndted
to the Appeals Committee of the Administrative Calrfif the
Internal Appeals Committee concludes, in its firgdinion, that
the problem of abolishing double taxation is withie competence
of the Administrative Council, rather than that tbe President of
the Office”. In his view, only the Appeals Comméteof the
Administrative Council would be competent to firtht the Council
breached its duty of care towards the staff whevirg up rules for
the taxation of their pensions. The transmissiothefappeals should
have been automatic, because he could not hinmdifel an appeal
with that Committee, having been appointed by thesident of the
Office and not by the Administrative Council.

The Organisation’s appeal mechanisms are governedhé
provisions of Title VIII of the Service Regulatior(#\rticles 106
et seq.). According to these provisions, permaremgloyees, former
permanent employees or rightful claimants on thehalf may initiate
an internal appeal against an act adversely afigdtiem, or against
an implied decision of rejection, through a requedtiressed to the
appointing authority. Where the appointing authyrii this case the
President of the Office, considers that a favowalkebply cannot be
given to the appeal, the Appeals Committee musbbeened without
delay, and the authority concerned must make asidecihaving
regard to the Committee’s opinion. Such a decisian only be
appealed before the Tribunal, since the internanseof redress are
then exhausted. The procedure which the complalmantequested to
be put in train is nowhere provided for in the $mFvRegulations.
This first allegation is therefore unfounded.

(b) During the hearing of the complainant's appeal the
chairperson of the IAC spoke in German, and the @Gibiee’s
original opinion was also initially drawn up only German.
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The use of languages in proceedings before theisAgbverned
by Article 15 of its Rules of Procedure, which etaas follows:
“Languages
(1) Participants in a hearing may use any one ef ttiree official
languages of the Office in accordance with Artitfeof the European
Patent Convention. If the appellant’'s knowledge né @f the three

official languages is insufficient for the purposssthe hearing, this
language should not be used.

(2) No simultaneous interpreting shall be proviftachearings.

(3) The appellant shall receive free of chargeaadiation of the Position
of the Administration and/or the Committee’s opinioto an official
language of his choice, if the Committee consideis fequest
justified.”

Contrary to the view of the complainant, this peien does not
establish which language is to be used in the pdiogs, as is
the case in Article 14(3) of the European Patentv@ntion, which
provides that patent applications must be deah witwhichever of
the three official languages (German, English aneh&h) was the
language in which they were filed. The only questibat arises is
therefore whether in this case the decision by d¢hairperson of
the IAC to question the complainant in German, #rednotification
given to him in the same language of the Commitegpinion,
violated the prohibition contained in the secondntsece of
Article 15, paragraph 1, of the Rules of Procedare] whether the
IAC abused its discretion under paragraph 3 of Alnitle.

This is manifestly not the case. The complainamhitedthat he
acquired considerable mastery of the German larguhging the
26 years he spent in the defendant’s service inidhuiVhilst there is
no reason to doubt his assertion that he has remt tie language
since retiring, it is nevertheless clear from theadings that he has
not lost his command of it to such an extent tletMould be unable
to follow readily the questions put to him durinig lhearing. As the
defendant rightly points out, it is inconceivabhatt the chairperson,
or indeed the three members of the IAC whose madibregue was
French, would have continued a hearing in a languzgwhich the
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complainant had only a command “insufficient foe thurposes of
the hearing”, in the words of Article 15, paragraphof the Rules
of Procedure. Even if, as he claims, he had sonfigcudiy in
understanding a particular point made by the ckesign, this would
not be enough to make the hearing unlawful.

As for the notification of the Committee’s opiniamits original
German version, it has to be pointed out that, ¢kengh he had not
requested it, the complainant received the Fremehion a fortnight
after the German one. The arguments developed sncamplaint
show that the circumstances in which the notif@matvas made did
not in any way detract from his ability to defenidhkelf before this
Tribunal.

This second allegation of a procedural flaw is ¢fete equally
irrelevant.

2. The complainant submits that his pension is suégkct
de factg to a form of taxation, since the salary paymemshe basis
of which the pension is calculated are taxed imtidynthrough
deductions at source. This, he states, resultsombld taxation,
because his pension is itself subject to natiaaeadtton at his place of
residence. In his view, the EPO has breached itg dficare by
adopting compensatory measures which are insuifi¢gecorrect this
inequality.

3. Pursuant to Article 16, paragraph 1, of the Prdtomo
Privileges and Immunities of the EPO, the latteride a tax on
salaries paid to its employees. These salariesharefore exempt
from national income tax. The arrangements for ilgyythe internal
tax, and the persons liable to taxation, are ddfineArticles 2 and 3
of the Regulation on Internal Tax for the Benefittee EPO.

Articles 3 and 10 of the Pension Scheme Regulasehbshe rate
of the retirement pension for employees by refezettc the salary
for the grade and step last held by an employeatféeast one year
before retirement, this being understood as thesalaty, that is, after
deduction at source of the internal tax.
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These provisions also make it clear that it is dhly gross salary
of serving employees which is subject to interaal to the exclusion
of retirement pensions, which may therefore beestilip national tax
at the place of residence of the person conceM#éutkre this is the
case and the person in question entered the seobithe Office
before 1 January 2009, she or he will be entitled partial
compensation (decision CA/D 14/08 of the Adminitste Council of
the EPO).

4. The provisions cited above, which are clearly wdrdshow
that a retirement pension is not subject to intetasation. This
is a different regime from the one provided for Amticle 13 of
the Protocol on the Privileges and Immunities o tBuropean
Communities, to which the complainant refers asrwpinterpretive
although not binding force for the EPO. This lafiepvision draws no
distinction between salaries and emoluments, onotie hand, and

retirement pensions, on the other, all being sulbgethe same internal
tax.

5. The complainant is therefore mistaken in contendhmat
there is a contradiction and inconsistency betwesitle 16 of the
Protocol on Privileges and Immunities of the EP@d articles 3
and 10 of the Pension Scheme Regulations, insafgreasions are
calculated on the basis of a salary reduced byatheunt of the
internal tax. This is merely a method of calculgtpensions, and it is
not for the Tribunal to decide whether it is apprate. It will only
be noted that the choice of net salary as a basiscdlculating
pensions is not a fiscal measure directly affectimg pensions, and
is therefore in no way contrary to the provisiom fiaxemption in
Article 16 of the Protocol on Privileges and Imnties.

6. In the light of the foregoing and in the absenceaal
provision to that effect, the complainant is wrangarguing that the
amount of the internal tax deducted from salaryughd®e shown on
the periodic statements of the amounts paid asenetint pension.
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Moreover, it is not clear why it would be necessgrymention it in
the statements in order to protect the rights efrédtipient, and why it
would therefore be required by the principles goireg the actions of
the administration. In fact, all information pertisig to the calculation
of the retirement pension to which a retiree istieot must be given to
such a person at the time when the amount of hiseompension is
fixed. The evidence on file shows that this wasedom the instant
case.

7. The remuneration of staff members and the arrangtEme
for paying pensions to former staff are part of gemeral policy of
international organizations. The question whetlirerthis case, the
Administrative Council breached the duty of careatththe
Organisation owes to its future retirees by rejgrtproposals for
altering the basis of calculation of retirement giens is beyond the
scope of the Tribunal's power of review, particljfabecause it is
tantamount to questioning — rightly or wrongly - thntire system set
up by the EPO for establishing the amounts of pessand retirement
allowances.

8. The complaint must therefore be dismissed in itisredy,
and there is no need for the Tribunal to rule oe tlefendant’s
objections to receivability.

9. The two applications to intervene are irreceivabdeause
they were made by serving employees, who are nateftre in
the same position in fact or in law as the compglain (see
Judgments 2237, under 10, 2311, under 11, and 268&y 13).

DECISION

For the above reasons,
The complaint is dismissed, as are the applicatomnservene.
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In witness of this judgment, adopted on 9 May 24 Claude
Rouiller, Vice-President of the Tribunal, Mr SeydBa, Judge, and
Mr Patrick Frydman, Judge, sign below, as do |, ZBraPetro,
Registrar.

Delivered in public in Geneva on 9 July 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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