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117th Session Judgment No. 3329

THE ADMINISTRATIVE TRIBUNAL,

Considering the fifth complaint filed by Mr Y. E.. Against the
United Nations Industrial Development Organizat{NIDO) on 12
December 2011, UNIDO's reply of 21 March 2012, tbenplainant’s
rejoinder of 20 April and UNIDO'’s surrejoinder offgust 2012;

Considering Article Il, paragraph 5, of the Statote¢he Tribunal,

Having examined the written submissions and decmedo hold
oral proceedings, for which neither party has agapli

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Facts relevant to this case are contained in Judg#965 and
2966, delivered on 2 February 2011, concerningdmplainant’s

first two complaints. Suffice it to recall that themplainant, who had
refused to be reassigned to Bangkok as from 1 Sdyaie2007 and
had requested that this measure be deferred, Wamed by letter of
31 August 2007 of the decision not to renew histreamt. On 25

September, he asked for this decision to be rederesd and, on 25
October, he brought the matter before the JointeatpBoard. After
the non-renewal of the complainant’s contract hathllfy been

confirmed on 23 November 2007, the Board decldnedappeal to be
irreceivable because it was premature, while recenaimg that the
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complainant be given a further 60 days to explbee gossibility of
settling the dispute with UNIDO or, failing thap todge another
internal appeal. Alongside this, the complainand Hided another
appeal in which he challenged his “[u]nilateral andsolicited
transfer”. On 19 November 2008, the Director-Gehdismissed both
these appeals. In Judgment 2965, the Tribunalsséé ahat decision
insofar as it upheld the refusal to renew the caimpht’s contract, and
referred the case back to UNIDO in order that tloar8 express an
opinion on the merits of the appeal, which had ¢oréclassified as
being directed against the decision of 23 NovemB807. In
Judgment 2966, the Tribunal dismissed as beingédivable the
complainant’s second complaint, which was filediagfathe decision
to reassign him to Bangkok.

In execution of Judgment 2965, the internal appeatedure was
resumed. On 21 July 2011, the Board deliveredsa riaport in which
it concluded that the decision not to renew the glamant’s contract
was justified.

In a memorandum of 11 August, the Director-Generatiing that
the Board had not considered all the complainacitgns, remitted
the case to the Board. In its second report, dh€e&eptember, the
Board concluded that with respect to the non-rehefvhis contract,
the complainant had not exhausted all internal chese and it
recommended that he should be granted 3,000 ewoambral
damages in the context of his appeal lodged ag#iestecision to
reassign him to Bangkok. In a memorandum of 10 mtd011,
which constitutes the impugned decision, the DaeGeneral
informed the complainant that the matter of hisssggnment wases
judicataand that he maintained the decision not to rerisvedntract.

B. Referring to his complaint as an “application feconsideration”
of the decision of 23 November 2007 confirmed kat tf 10 October
2011, the complainant submits that the arbitrargt discriminatory
decision to reassign him to Bangkok, which in faas tantamount to
a hidden disciplinary measure imposed on a formee-¥President of
the Staff Union, has had negative repercussionki®mealth, career
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and family life. He insists that he never refusadhsa reassignment
but merely proposed to defer it for two years. &lees UNIDO to task
for having deliberately decided, as part of itsalsament campaign,
not to make him an alternative proposal, therebiyinging the
principle of good faith. He asks the Tribunal to a&de the “principle
of the juxtaposition of rules” whereby the exercisfethe right of
appeal is hindered through blackmail over the retenf contracts.
Admonishing the Tribunal for having accepted, imglment 2966,
evidence provided by the Organization concernirggdate on which
he had received a memorandum confirming his reassgt to
Bangkok, he requests it to clarify its position thris point and to
sanction UNIDO for having produced a false acknolg&ment of
receipt. He also criticises the Tribunal for notlenng UNIDO, in
Judgment 2965, to restore the contractual relatipnkinding them
and for endorsing the institutionalization of therihciple” of the
abusive exercise of a right or the abuse of authand he also asks it
to clarify its position so that he might, if need, lpursue his case
before an impartial body. The complainant requésts Tribunal to
rule that the principle of the authority @és judicata has been
infringed because UNIDO failed to restore the cactal relationship
binding him to the Organization, to restore thigtienship itself or to
grant him compensation on these grounds. Furthente asks the
Tribunal to clarify its views on the amount of tbempensation, too
low in his opinion, which he was granted under Jnelgt 2965 for
damages and costs.

Not only does the complainant question the expeitidaw of the
members of the Joint Appeals Board, but he takemtto task for
being partial and submissive to the Director-Generiee sees the
memorandum of 11 August 2011 as being proof of Director-
General's interference in the work of the Board askss the Tribunal
to rule on the Board’s independence. He also reégue$o consider
the Board’s report of 21 July 2011 null and voidtagsas replaced by
that of 19 September 2011.

The complainant asks the Tribunal to sanction UNIChaving
failed to comply with the language chosen for comitations
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“during this dispute”, to sanction the Director-@eal for abusive
exercise of a right and abuse of power, to redt@gentitiements for
the period between 1 January 2008 and 29 Febra29, zhe date
upon which he will reach retirement age, to grdhthis pecuniary
claims and to rule that the Director-General, UN|® administrative
board and its Member States are jointly liable.

C. In its reply, UNIDO states that the complainant ddobe

reprimanded for his “unjustified and inexcusablétaeks against the
Tribunal. From the Organization’s standpoint, dtle targuments
concerning the complainant’s reassignment to Bakghkod the

internal appeals procedure implemented pursuadutigment 2965,
as well as all his requests for clarification, ddobe dismissed in
accordance with the principle ofs judicata The Organization points
out that the sums granted by the Tribunal in thdgjnent have not
been paid to the complainant because he has faleeply to many
requests for his bank details. It therefore caflsruthe Tribunal to
rule that, on this point, the judgment in questials been executed.

Furthermore, UNIDO dismisses as unfounded the ailiegs of
discrimination, abuse of power and harassmentonsicers that the
complainant seriously failed in his obligationsaasinternational civil
servant and that his proposal to defer his reasggh by two years
was unreasonable. It maintains that the Directang®a was right,
in exercising his discretionary authority and ire thight of the
complainant’s refusal to be reassigned to Bangkok,to renew his
contract. The Organization observes that in the pasnt of the
decision in Judgment 2965, the Tribunal specificakjected the
complainant’s request for reinstatement.

UNIDO invites the Tribunal to dismiss the claimtltashould be
sanctioned for having failed to comply with thedaage chosen to be
used “during this dispute” on the grounds that ¢benplainant has
not established that the Organization has breacredobligation
warranting such relief.
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D. In his rejoinder, the complainant reiterates hisapland claims.
He submits that no one should be bound to complly thie Director-
General’s instructions when, as in this case, #reyunlawful, and he
challenges the notion that he failed in his obiayet as an international
civil servant. He states that UNIDO terminated appointment on
the basis of “personal discrimination”, without itadk account of the
quality of his services. Noting that his name appean the version
of Judgment 2965 published in the Tribunal's dasabhe also asks to
request the Tribunal to clarify its position onstimatter.

E. In its surrejoinder, UNIDO expands upon its arguteerit
dismisses any accusation of “personal discrimimdtand asserts that
the quality of the complainant’s services, whichreveever called into
question, has nothing to do with the decision nathew his contract.
Citing the Tribunal's case law, it states that fhet that an official
commits a grave breach of duty and of the condypeeted of him
constitutes a valid reason for not renewing hidrean.

CONSIDERATIONS

1. In Judgment 2965, delivered on 2 February 2011 tand
which reference should be made, the Tribunal, gutm a dispute
between the two parties, decided as follows:

“1. The impugned decision is set aside insofat asncerns the refusal to
renew the complainant’s contract.

2. The case is referred back to UNIDO so thatdy mproceed as indicated
under consideration 17 [...].

3. UNIDO shall pay the complainant 3,000 eurosioral injury.
4. It shall also pay him costs in the amount 602, euros.
5. All other claims are dismissed.”

Consideration 17 referred to above reads as follows

“The Director-General’s decision of 19 November0fust therefore
be set aside insofar as it maintained the refusaénew the complainant’s
contract.

The case will be referred back to the Organizatiomrder that the
Joint Appeals Board express an opinion on the mefitese complainant’s
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internal appeal, which will be reclassified as lgettirected against the
decision of 23 November 2007.”

2. The decision of 23 November 2007 confirmed that the
renewal of the complainant’s contract had beensexfu pursuant to
his request to review the decision of 31 August72B@orming him
that his contract would not be renewed after 31ebdwer 2007.

3. The Joint Appeals Board, meeting for the first tirnme
execution of Judgment 2965, submitted its reporth® Director-
General on 21 July 2011. It concluded that “ther{ptainant’s] refusal
to comply with an instruction from the Director-Gal constituted a
breach of conduct and duty in line with Staff Regioin 11.2 and
Staff Rule 111.02 and that the Organization’s degisot to renew
the [complainant’s] contract was therefore lawfuldgustified”. It
recommended that “the [complainant’'s] contentioat tthe decision
of 23 November 2007 was tainted by improper mosheuld be
dismissed”.

4. The Director-General, who considered that the Beard
report was incomplete, remitted the case to thedBoequesting that
it “carefully review and provide [him] with explicifindings and
recommendations on the merits of all the claims endwy the
[complainant] with regard to the contested decision

5. The Board handed down a second report concludmdara
as the non-renewal of the complainant’s contrac @a@ncerned, that
he “did not follow the correct procedure and indsng he had not
exhausted all internal recourses before filingAppeal”. It was of the
opinion that the case “should be dismissed inntsety”.

6. In a decision taken on 10 October 2011, which ctss
the impugned decision, the Director-General st#tat insofar as the
Board recommended the dismissal of the internal ealppon
receivability grounds, he did not endorse the figdiand conclusions
of the second report because they were irreleeanthe Tribunal had
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already decided in Judgment 2965 that the appeaildtbe reviewed
on the merits.

However, taking together other findings of the mpde
concluded that “the decision not to renew the [clam@ant’s] contract
was neither based on procedural errors nor taibtedrregularity,
abuse of power or authority, discrimination or lsaraent”, and that
the complainant had been unwilling to follow instions and
communicate or cooperate with the Administratioeyely proposing
to defer the transfer for two years, which was asomable. He
therefore maintained the decision not to renew ¢beplainant’s
contract beyond 31 December 2007.

7. The complainant asks the Tribunal to sanction tiredior-
General “for abusive exercise of a right, abuspafer”; he also asks
it to restore all his rights and to accede to mlirbquests for payment,
damages, costs, legal fees and expenses. He rethesthe Director-
General, UNIDO, its administrative board and thenNder States be
held jointly liable.

He enlarges upon a number of pleas in supportsoflhims.

8. The Tribunal will only rule on the pleas and arguise
which are related to the decision of 10 Octoberl28at the complainant
is explicitly challenging, and hence connectechinitial decision of
23 November 2007 confirming the non-renewal of dbenplainant’s
contract beyond 31 December 2007.

No development outside this context will be takemoi
consideration. This particularly applies to the¢icisms levelled at the
Tribunal and the attempts to challenge the judicataauthority of
Judgments 2965 and 2966 which, moreover, have theesubject of
applications for review dismissed in Judgments 382@ 3328 also
delivered this day.

9. The complainant takes the Organization to taskndrfully
executing Judgment 2965, which set aside the decisdt to renew
his contract. He considers that UNIDO should, ireaiing that
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judgment, have restored the contractual relatignglmding him to
the Organization or granted him compensation fpewod extending
from 1 January 2008 to 29 February 2020, the datesoretirement.
He argues that by maintaining the decision noetew his contract,
UNIDO “abusively exercised a right”, committed aabtse of power”
and “intended to cause harm”.

The Tribunal points out that, apart from the faett tJudgment 2965
did not order either the complainant’s reinstateinoerthe payment to
him of any compensation but, on the contrary, disetl all his other
claims after awarding him compensation for morairynand costs, it
was impossible at the time, in this particular ¢asereinstate the
complainant or pay him compensation, given thastiastantive issue
of the legality of the decision not to renew thenptainant’s contract
had not yet been decided. The criticism directedhat Director-
General on this point cannot therefore be accepted.

10. That being said, the Tribunal recalls that, accuydio
consistent case law, although a decision not tewea fixed-term or
short-term appointment is a discretionary onepggnot fall entirely
outside the scope of review by the Tribunal. Suatecision will be
set aside if it shows some flaw such as lack ohauty, breach of
formal or procedural rules, mistake of fact or afv] disregard of
essential facts, misuse of authority or the dravdhglearly mistaken
conclusions from the evidence. (See Judgment 2i@ter 4.)

11. The Tribunal notes, as did the Joint Appeals Botrat, the
relevant provisions of the field mobility policylav the Director-
General to reassign officials, as provided for unplragraph 27 of
circular UNIDO/DGB(M).97, which reads as follows:

“[T]he Director-General may in accordance with stafjulation 4.1 reassign
any staff member to a field duty station, reassigstaff member to a field
duty station for a shorter duration than that feeesunder the present policy
or fill available field positions by any other meame considers appropriate.”

Accordingly, the Director-General has wide disaetin the matter.

The complainant could not therefore, without vaficounds,
refuse his reassignment to Bangkok.
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12. The complainant maintains that he was the victimaof
hidden disciplinary measure.

The Tribunal notes that the file shows that theigies not to
renew the complainant’s contract was taken on tbargls, moreover
upheld by the Organization in its written submissio that the
complainant refused to accept his assignment tgiBaq which was
considered a breach of duty and of the conductaageof a UNIDO
staff member.

By thus deciding not to renew the complainant’stmst on the
grounds that he had committed a professional etha, Director-
General took action that was tantamount to a hiddisgiplinary
measure.

Apart from the fact that the non-renewal of a caciris not
included in the exhaustive list of disciplinary raeses under Staff
Rule 111.03, this decision was not taken in accuwdawith the
procedure laid down for imposing a disciplinary su@a.

Consequently, the impugned decision must be sd¢ asi

13. Given the specific circumstances of this case, Tthleunal
will not however order the complainant’'s reinsta¢emn in the
Organization. Indeed, reinstatement would be inapiate, as the
complainant himself acknowledges in his written raigsions, when
he states that it would be “impossible for [him]lde reinstated now
that so much time has elapsed”.

14. There is however reason to grant the complainant
compensation for the damages ensuing from the dulavature of
the impugned decision.

The Tribunal notes that, as the complainant hadsesf his
transfer to Bangkok and the Organization considéned this refusal
impeded the continuation of the employment relatdm, the
complainant had no guarantee that his contractdvioelrenewed, nor
was he entitlech fortiori to claim, as he does, the payment of his
remuneration until he reached retirement age.
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15. In this case, the Tribunal deems it fair to setdahsunt of
compensation due to the complainant at 25,000 etoosall damages
incurred.

16. The Tribunal cannot accede to the Organizatiorgsiest to
consider that it has executed Judgment 2965, inssf# was ordered
to pay the complainant 3,000 euros for moral dasagel 2,000 euros
for costs.

Indeed, the fact that the Organization has notrgeeived the
complainant’s bank details does not suffice to reptish its debt
towards him.

The financial penalties ensuing from this judgmemdll therefore
be added to the sums awarded in Judgment 2968gyf have not
already been paid.

17. The complainant asks the Tribunal to sanction UNIDO
having failed to comply with the language chosenctimmunications
“during this dispute”.

However, this claim, which is entirely unsubstatetia can only
be rejected.

18. As regards the matter of the publication of the plainant’s
name in the full version of Judgment 2965 on thibulral’s case law
database, which is not directly connected to tispude between the
complainant and UNIDO, the Tribunal has asked tlegifry to
ensure that the anonymity of persons cited inuidginents is preserved.

19. As the complainant succeeds in part, he is entttbecosts,
which the Tribunal sets at 2,000 euros.

20. The complainant requests that the Director-Gen&ldlDO,
its administrative board and the Member Stateselsbjbintly liable.

The Tribunal cannot accede to such a request, whiahy event
is outside its jurisdiction.

10



Judgment No. 3329

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. UNIDO shall pay the complainant 25,000 euros férdaimages
incurred.

3. It shall also pay him costs in the amount of 2,860@ps.

4. All other claims are dismissed.

In witness of this judgment, adopted on 20 Febriziy4, Mr
Claude Rouiller, Vice-President of the Tribunal, Meydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign beleanda@l, Drazen
Petrovt, Registrar.

Delivered in public in Geneva on 28 April 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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