Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

117th Session Judgment No. 3326

THE ADMINISTRATIVE TRIBUNAL,

Considering the sixth complaint filed by Mr F. Bgadnst the
European Patent Organisation (EPO) on 20 May 2011;

Considering Article II, paragraph 5, of the Statatéhe Tribunal
and Article 7 of its Rules;

Having examined the written submissions;

CONSIDERATIONS

1. In his sixth complaint before the Tribunal, the giamant, a
French national who joined the European Patentc®ffthe EPO’s
secretariat, in November 1987 as an examiner, impuige implied
decision of the President of the Office not to oegpto his letter dated
24 December 2010.

2. On 19 August 2009, the complainant was assigneckachk
patent application file and was asked to draw wgearch report and
a subsequent preliminary examination report. Thaptainant issued
the search report on 21 August 2009, followed by phneliminary
examination report on 24 August 2009. He issueetarsd preliminary
examination report on 9 October 2009 at the reqoekis Principal
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Director who was not satisfied with the first versi The complainant
sent a letter to the Principal Director on 15 OetoB009 explaining
his preliminary examination reports and requestiegponses to his
questions regarding the French application file.sdat another letter
on 30 October 2009, having received no respondastdirst letter,

explaining the urgency of a reply to his questiofise complainant
received a response dated 3 November 2009 fronDinector, on

behalf of the Principal Director, acknowledging themplainant’s

concerns regarding the timeliness of the servieeBRO provides and
stating that it was imperative they proceed with fite in question

“with the greatest [...] priority”. He went on to audwledge the
complainant’s repeated opinion that the Organisatgsues reports
concerning patent applications that lack some tglastating that “a
speedy, unconsidered answer to this issue c[owd]be provided
without significant and possibly lengthy consubiati. With regard to

the issue of timeliness, he requested the compitifia issue the
report as prescribed in the Internal Instructionsheut recourse
to the use of national patent law” as he had dortee past. He went
on to state that he would send a note to the Claairof the Practice
and Procedure Committee outlining the complainaotiscerns and
requesting comments.

3. On 17 November 2009, the complainant sent a l&btdnis
Director, copied to his Principal Director, anotH&irector, and to
the Vice-President of Directorate-General 1 (DQm)this letter he
reiterated his concerns and emphasized that it wrgent that he
receive a response. The complainant’s Principaddir responded in
an e-mail dated 19 November 2009, urging the coimgté to follow
the Internal Instructions as previously requestedhe Director. He
also requested the complainant to stop copyindetiiers (regarding
patent applications) to the Vice-President of D@idd stated that if
the complainant did not follow the Internal Instions he would
consider it to be gross professional negligencealmeeting on
1 December 2009, the Principal Director gave thamainant two,
signed, written confirmations of the aforementionednail. The
complainant sent another letter on 10 December 2@0@rating his
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requests for information and requesting the legalidfor the order
prohibiting him from contacting the Vice-PresidaritDG1 and the
order to follow the Internal Instructions.

4. The complainant’s Principal Director reassigneddtetested
French application file to another patent examioerl8 December
2009. The complainant sent another letter on 19u&ug010, to his
Principal Director, reiterating his previous redgsesBy an e-mail
dated 7 September 2010, the Principal Directoriooefl his position
as written in the e-mail of 19 November 2009 arlabeguently delivered
in person to the complainant at the meeting of tdb@ber 2009. He
also stated that the complainant must stop contadtiher Directors,
the Vice-President of DG1 and the President wittesaegarding
the French patent application file. He went on tates that the
complainant’s performance was clearly insufficiamd that drastic
improvements had to be made.

5. The complainant sent a letter to the Vice-Presiad¢rdG1
on 19 October 2010, asking again the same questisrareviously
asked in his other notes and letters. He also stegichim to justify
or cancel the orders given by his Principal Directothe e-mails of
19 November 2009 and 7 September 2010. On 24 Dexe2ti0, the
complainant reiterated his requests in a lettehéPresident. Having
received no response, the complainant filed thegmtecomplaint with
the Tribunal on 20 May 2011.

6. As provided under Articles 107 to 109 of the Servic
Regulations for Permanent Employees of the EPGisides shall be
deemed final and may be impugned before the Tribwieen all
the internal means of redress have been exhausted.

7. The Tribunal notes that the complainant did notuest a
review of the President’s implied rejection of leter of 24 December
2010, nor did he file an internal appeal againstithplied rejection,
nor did he receive a final decision regarding higev@ance prior
to bringing his complaint to the Tribunal. As su¢he impugned
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decision is not a final one in accordance with @etiVIl of the Statute
of the Tribunal. The complaint is therefore cleanseceivable for
failure to exhaust all internal means of redress$ rmnst be dismissed
in accordance with the summary procedure provieedrf Article 7
of the Rules of the Tribunal.

DECISION

For the above reasons,
The complaint is dismissed.

In witness of this judgment, adopted on 20 Febru2dy4,
Mr Giuseppe Barbagallo, President of the Tribuhat, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 28 April 2014.

GIUSEPPEBARBAGALLO
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC



