Organisation internationale du Travail
Tribunal administratif

Registry’s translatior
the French text alone
being authoritative.

117th Session

THE ADMINISTRATIVE TRIBUNAL,

International Labour Organization
Administrative Tribunal

Judgment No. 3324

Considering the complaint filed by Ms D. L. M. agst the
Customs Co-operation Council (CCC), also known Iz World

Customs Organization (WCO),

on 21 December 2012 th

Organization’s reply of 14 March 2013, the compdaitis rejoinder of
21 May and the WCQO's surrejoinder of 28 June 2013;

Considering the applications to intervene filed2ihMay 2013

by:
.d. T, C.-A.
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Judgment No. 3324

by:

M., K. P., N.
M.D., P.A S, N.P

N., M. S, G.

P., P. T., L.

P., D. V.T.,T.-T,;
Considering the applications to intervene filed7aiune 2013 by:
A., B. M., B.
A,Y N., S. F.
G., K 0., J.

H., S R., P.

J.,P R., A.

M., C S, 1

Considering the applications to intervene filed28nAugust 2013

S, L. A, H.X.

. K., C. M., A.

. C.-R. N.-K., M.

. S. S, S.P,;

Considering Article Il, paragraph 5, of the Statok¢he Tribunal;
Having examined the written submissions and decmedo hold

AIOX»

oral proceedings, for which neither party has aujli

Considering that the facts of the case and thedplga may be

summed up as follows:

A.

Since 1981, pursuant to a decision of the WCO Cibawlopted

in 1979, the WCO has been using the system of ih@r@inated

Organisations as a standard of reference for thestment of staff
pay. Article 27.1(a) of the Staff Manual stipulatkat “[tlhe Secretary
General is authorized to implement salary and alume changes
recommended by the Co-ordinating Committee on Remation [of

the system of the Co-ordinated Organisations] asnsas these
become known, subject to the prior agreement of HEieance

Committee and the availability of adequate appadjams within the

Organization’s budget”.
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Judgment No. 3324

The complainant joined the WCO in Brussels (Belgiuom
1 December 2008 as a Senior Clerk at grade B3.

In its 213th report, dated 19 October 2011, theo@irating
Committee on Remuneration of the system of Co-@iteth
Organisations (hereafter “the CCR") recommendetittiesalaries of
officials based in Belgium should be increased Rypger cent as from
1 January 2012.

At its 91st session, held in November 2011, theafde
Committee of the WCO, noting that there was noraheajority for or
against the adoption of a 2.2 per cent increaskersalaries of WCO
officials, decided to re-examine the issue at iextnsession. At
its 92nd session, held in April 2012, the Financem@ittee
recommended that these salaries should be raisddlbger cent as
from 1 January 2012. At its 119th and 120th sessionJune 2012,
the WCO Council decided to approve this recommeodabdf the
Finance Committee.

When the complainant received her payslip for 2042 on
19 July, she found that her salary had gone up bypédr cent.

On 8 August 2012 the complainant asked the Segr&@aneral to
amend the Council’'s decision so as to increasariverthly salary by
2.2 per cent as from 1 January 2012. On 6 SeptethbeBecretary
General replied that he was not authorised to den a decision
taken by the Council, since it was his duty onlygtee effect to the
recommendations approved by it. On 20 Septembecdh#plainant
asked the Secretary General to convene the Apdgadsd. On
4 October 2012 the Secretary General explained #isathe Council
was the only body competent to approve recommenuatof the
Finance Committee regarding salary adjustmentshde decided
under Article 59(b) of the Staff Manual to autherier to apply
directly to the Tribunal. The complainant filed heomplaint on
21 December 2012.

B. The complainant draws attention to the wording dfcde 27.1 of
the Staff Manual and submits that the WCO, by dewgafrom the
reference system, has departed from the stricicgtigin of the rules
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which it laid down itself, although it had no reasm do so and no
provision is made for this possibility. In her viethe WCO has
therefore breached the principletaf patere legem quam ipse fecisti.
She adds that in departing from the above-mentiggstem, although
it had approved the adjustments proposed by the @Che years
2007 to 2012, the WCO breached the principles odgaith and of
the protection of legitimate expectations.

Moreover, the complainant submits that, accordinpe Tribunal’'s
case law, where the methodology refers to an exitestandard but
grants discretion to the governing body to depamnfthat standard,
the organisation has a duty to state the reasorsuth departure. She
observes that the Finance Committee referred tdliffieult financial
and economic situation experienced by some memitsesSof the
WCO in order to justify its refusal to follow theOR’s recommendation,
and she submits that a desire to achieve savingiseaéxpense of
WCO officials is not an acceptable reason to devifikom that
recommendation. The complainant therefore takesWiBO to task
for not having given an objective reason for itsisien to depart from
the rules governing salary adjustments.

Lastly, she considers that the arbitrary gap betwibe salary
increase recommended by the CCR and that actuddipted by the
WCO is a breach of her acquired rights.

The complainant asks the Tribunal to set asidedéwsion to
increase officials’ salaries by only 1.1 per centl@o draw all the
legal consequences therefrom by granting her ‘tHieamount of the
annual adjustment due since 1 January 2012".

C. Inits reply the WCO states that the CCR’s reconaaéions are
not binding and emphasises that there is no stattéat in force at
the WCO which requires them to be applied autorabyicReferring
to Article 27.1(a) of the Staff Manual, it contentd&t the Finance
Committee is entitled not to approve a CCR recondagaon if it is
not in agreement with it, or if the appropriationghin the WCO’s
budget are inadequate.
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The WCO further submits that, although the FinaGoenmittee
can approve or refuse a CCR recommendation withauving to state
the reasons for this, “valid and extensive” reassase given for the
decision to increase officials’ salaries by 1.1 pmmt as from
1 January 2012. It puts forward three reasons Hisr decision: the
exceptional circumstances caused by the world enanorisis, the
need to make savings in the interests of the WQ@®@, financial
position of which is “worrying”, and the wish tosgilay solidarity
with member States by adopting a moderate incréassalaries.
Lastly, citing the Tribunal’'s case law regardingyaiced rights, the
WCO considers that the complainant may not claiat, tivhen she
was recruited, the periodic rate of adjustmentesfdalary constituted
a fundamental provision which persuaded her to take her
appointment. It emphasises that the aforementidleetsion is a one-
off measure justified by exceptional circumstanedsch in no way
jeopardises the stability of the complainant’s ohemployment.

D. In her rejoinder the complainant enlarges on heragl She
endeavours to show that the Organization may npamri€rom the
CCR’s recommendations which, according to the teofmeference of
the Finance Committee, must be applied “automdgicai full and
immediately”. She also submits that the factorsgatly forming the
basis of the WCQO'’s decision to increase officiaalaries by 1.1 per
cent are not “lawful, sufficient or known to thergennel”.

E. In its surrejoinder the WCO maintains its positimd enlarges
on its pleas. It considers that it is “inconceivdbihat the Secretary
General should “immediately” apply a recommendatfoom an

outside body, and that the Finance Committee’s imleestricted to
“finding a sufficient budget to cover the adjustrieerecommended by
the CCR”. In addition, it states that the departireen the CCR'’s

recommendation was justified by its duties of cg@od governance
and sustainability.
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CONSIDERATIONS

1. The complainant joined the WCO on 1 December 2008 a
a Senior Clerk at grade B3. Her appointment wasswed on
1 December 2011 for a three-year period endingddN@/ember 2014.

2. In her complaint filed on 21 December 2012 she igmsu
the decision to grant her a salary adjustment of drl per cent for
2012 instead of the 2.2 per cent which the Co-atitig Committee
on Remuneration (CCR) of the Co-ordinated Orgaitisat
recommended for officials serving in Belgium.

3. The WCO is taxed with not applying the adjustment
recommended by the CCR, as it was required to deruhe applicable
texts, which did not permit any departure therefiorthis case.

4. ltis clear from the submissions in the file thaice 1981, in
accordance with a decision of the WCO Council agldpn 1979, the
amount of officials’ salary and of the allowancésyt may claim is
based on the reference system of the Co-ordinatgdn®ations. The
provision concerning the annual adjustment of sdaeads:

Article 27.1 of the Staff Manual

“(a) The Secretary General is authorized to implansalary and allowance
changes recommended by the Co-ordinating ComnattdRemuneration
as soon as these become known, subject to the ggieement of the
Finance Committee and the availability of adegaatgropriations within
the Organization’s budget.

(b) The Secretary General shall report to the Cibmcthe action
taken at the earliest opportunity.

(c) Salaries and allowances, including cost ohtivallowance, shall
be aligned on those applicable to staff of the @brated
Organizations working in Belgium.”

5. For 2012 the CCR recommended a pay rise of 2.Z¢@etr
for officials serving in Belgium.
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However, at the end of its 92nd session, held dm5 April 2012,
the Finance Committee of the WCO recommended arease of
1.1 per cent backdated to 1 January 2012.

The WCO Council approved the Finance Committee’s
recommendation at its 119th and 120th sessionsna 4012.

6. The complainant discovered that the payslip whitlke s
received on 19 July 2012 showed an adjustmentlopér. cent to her
salary. On 8 August 2012 she asked the Secretamgr&leto amend
his administrative decision setting the amounthef @adjustment to her
salary. The Secretary General rejected this requeStSeptember 2012.

In response to her request for an internal apgéalwas advised
that the Secretary General was unable to reviewaiemwithin the
competence of the WCO Council and that she waeasdd to apply
directly to the Tribunal.

7. The complainant asks the Tribunal to set asidentipeigned
decision and to draw all the legal consequencesftioen, by granting
her the full amount of the annual adjustment of &lary due on
1 January 2012.

8. In support of her complaint she enters three pteaserning
breach of the principle dfi patere legem quam ipse fegittieach of
the obligation to state the reasons for administadcts producing an
adverse effect and breach of acquired rights, chisedy.

9. Sixty other officials who consider that they arethe same
situation as the complainant have submitted apjiics to intervene.

10. The WCO argues that the complaint should be digdiss
unfounded.

11. The complainant taxes the WCO with having breadhed
principle oftu patere legem quam ipse fecisyi deviating from the
reference system for the adjustment of staff pay@i2, whereas the
applicable provision of the statutory text pernmtsdeparture from it.
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12. Relying on the aforementioned Article 27.1 of th@afS
Manual, the complainant submits that the WCO’sgailon to align
salaries and allowances, and therefore salary tagfurts, on those
applicable to staff of the Co-ordinated Organisaion Belgium is
a fundamental principle admitting of no exceptiotéence the
Organization, in deciding to deviate from the refee system for the
adjustment of salaries for 2012, where no provisias made for any
such departure, departed without reason from ttiet spplication of
the rules which it had laid down itself and thusdwhed the principle
of tu patere legem quam ipse fecisfioreover, since the Organization
had already adopted the method of adjustment peabbg the CCR
for the years 2007-2012, it could no longer catbimguestion the
adjustment adopted for 2012.

13. The complainant adds that, even if the WCO weranadt
to depart from the CCR’s proposals, it had to gwgective and not
arbitrary reasons for its non-application of théerence method in
force.

14. In its reply the WCO acknowledges that “the Council
decision of 1979 and Article 27.1 of the Staff Mahare indeed the
currently applicable texts governing the adjustmeit officials’
salaries and that they have never been repeal¢dtorsiders,
however, that the reference system of the Co-oteth®rganisations
can never replace the sovereign appraisal of theOWthat “the
CCR’s recommendations regarding salary adjustmargs as that
term indicates, only recommendations”, that, byindigbn, “they are
not at the outset ‘positive law binding’ the Orgaation” and that it is
only after a recommendation from the Finance Comemitand the
subsequent approval thereof by the Council thay thecome an
obligation for the WCO. The Organization is therefof the opinion
that, in the absence of a Council decision on tlaten following
a recommendation from the Finance Committee, th€seR
recommendations are not binding in any way. For WO, “the
purpose of CCR recommendations is solely to ses\eeraference and
a guide”. It takes the view that the Finance Coresitmust be
allowed a certain margin of discretion to decideethler and to what
8
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extent it is advisable to apply the recommendectllenf salary
adjustment.

It states that the complainant misconstrues therexbmentioned
Article 27.1(a), because it permits the Committeé to authorise a
salary adjustment when at least one of the follgwimo conditions is
met:

— if the Finance Committee disagrees;
— if budgetary appropriations are inadequate.

15. The Tribunal will not accept this interpretatiorhish makes
the Finance Committee’s disagreement, for whichieasons need to
be given, a condition for refusing the adjustmecbmmended by the
CCR. Such an interpretation confers discretion te finance
Committee to decide, in an arbitrary manner, whrath@ot to authorise
the application of a salary adjustment, which wowdmpletely
contradict the principles established by the Tradlsncase law.

16. According to the case law recalled in detail in gladnts
1821 (under 7) and 1912 (under 13):

“The principles governing the limits on the disietof international
organisations to set adjustments in staff pay teen well established in a
number of judgments. Those principles may be celyciated as follows:

(@) An international organisation is free to choasenethodology,
system or standard of reference for determiningrgadjustments
for its staff provided that it meets all other pipies of international
civil service law: Judgment 1682 [...] in 6;

(b) The chosen methodology must ensure that thdtsemre “stable,
foreseeable and clearly understood”: Judgments [L26% 27 and
1419]...]in 30;

(c) Where the methodology refers to an externaldsted but grants
discretion to the governing body to depart front $tandard, the
organisation has a duty to state proper reasorgufdr departure:
Judgment 1682, again in 6;

(d) While the necessity of saving money may be \wadi factor to
be considered in adjusting salaries provided ththateadopted
is objective, stable and foreseeable (Judgment L32% 21), the
mere desire to save money at the staff's expensetiby itself a
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valid reason for departing from an establisheddstathof reference:
Judgments 1682 in 7 and 990 [...] in 6.” (See JudgMeni2,
under 13.)

17. It must first be emphasised that, in the instargecahe
applicable text clearly states that “salaries allmivances, including
cost of living allowance, shall be aligned on thapplicable to staff
of the Co-ordinated Organizations working in Beigiu that “[t]he
Secretary General is authorized to implement sadawy allowance
changes recommended by the Co-ordinating Comnaittdeemuneration
as soon as these become known, subject to theggreement of the
Finance Committee and the availability of adequaeropriations
within the Organization’s budget”; and that “[t]i8®cretary General
shall report to the Council on the action taken tla earliest
opportunity”.

18. On analysing the provision quoted above, the Ti@btinds
that, contrary to the WCO’s opinion, the Organizatis bound to
apply the adjustment recommended by the CCR, uitle€ss) give a
reason which is valid in the light of the case LHted above.

19. The only question which arises in the instant ¢éasehether
there is a valid reason for the decision to inceelas salaries of WCO
officials by 1.1 per cent instead of the 2.2 recanded by the CCR.

20. The Organization justifies the impugned decision thg
need to achieve savings for budgetary reasons,lynamaccount of
exceptional circumstances due to the world econensds.

However, in the light of the Tribunal’'s case lawated above,
the goal of achieving savings does not in itselfistibute a valid
reason for depriving staff of a salary adjustmentwhich they are
entitled.

Although the Organization also contends that a @2 cent
increase in staff pay “might have jeopardised th&aricing of the
WCO budget in the medium or long term and mightehéad to
the adoption of restrictions with a heavier impaotthe personnel”,
the evidence in the file shows that it is by no nseaertain that this
10
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salary adjustment would have placed the Organizati@ particularly
difficult position during the financial year in ggteon. The Tribunal
will not accept the argument that the Organizasobudget might
be thrown out of balance “in the medium or longrtérsince at this
stage this is a purely hypothetical situation whistght arise in the
future.

21. Since none of the Organization’s arguments clearly
demonstrates that its financial situation was et it could depart
from the obligation to apply the recommended adjpasit, for no
valid reason it breached its duty to comply witk text which it had
adopted.

22. It follows from the foregoing, without there beiagy need
to rule on the two other pleas, that the impugnecision must be set
aside.

The complaint and the applications to intervenetrtherefore be
allowed.

23. The case shall be remitted to the Organizatiorrderothat it
calculate the amount of the salary adjustment @422in accordance
with the recommendation from the CCR of the Co+oatkd
Organisations.

24. As the complainant succeeds, she is entitled ttscxet at
1,000 euros.

DECISION

For the above reasons,
1. The impugned decision is set aside.

2. The case is remitted to the WCO for it to procesdralicated
under 23 above.
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3. The WCO shall pay the complainant costs in the arhaf
1,000 euros.

In witness of this judgment, adopted on 20 Febru2dgi4,
Mr Claude Rouiller, Vice-President of the Tribunir Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign beleandal, Drazen
Petrovt, Registrar.

Delivered in public in Geneva on 28 April 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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