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117th Session Judgment No. 3321

THE ADMINISTRATIVE TRIBUNAL,

Considering the second complaint filed by Mr B. d&ainst the
International Labour Organization (ILO) on 7 Novesnk®011 and
corrected on 5 December 2011, the ILO’s reply oF28ruary 2012,
the complainant’s rejoinder of 4 May and the IL@lgrejoinder of 1
August 2012;

Considering the letter of 12 February 2014 in whiwd Registrar,
acting at the Tribunal's request, asked the ILO #rel complainant
to produce a document related to the disciplinarycson applied to
the complainant in the year 2000, the ILO’s red\L® February 2014
that, as the warning received by the complainadtbeen withdrawn
from his personal file, it was unable to produce almcumentary
evidence of it and the complainant’s letter of &bieary 2014 enclosing
a copy of the warning in question;

Considering Article Il, paragraph 1, of the Statote¢he Tribunal,
Having examined the written submissions and deciaedo hold
oral proceedings, for which neither party has agapli

Considering that the facts of the case and thedjsiga may be
summed up as follows:
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A. The complainant challenges the Director-Generat'sision not
to grant him personal promotion in the contexthaf 2008 exercise.

Office Procedure IGDS No. 125 (Version 1) of 22 @betr 2009
(hereinafter “IGDS No. 125") governs the personanpotion system
in the International Labour Office, the ILO’s seamat. The objective
of this system is to offer the possibility of protiom to officials who,
in terms of their seniority and record of servitgve made a
significant contribution to the work of the Orgaaiion, but who have
not been able to achieve career advancement thrtugmormal
career development procedures. IGDS No. 125 sthétghis system
allows a change in grade following one of two pholssiracks, the first
being provided for under Article 6.8.2, paragrapho? the Staff
Regulations and the second under paragraph 3 sfthe article.

Article 6.8.2, paragraph 2, reads as follows:

“Subiject to the criteria, procedures and numetiogts determined
by the Director-General after consulting the Jddegotiating Committee,
officials [in the Professional category below thadg of P.5] shall be promoted
to the next higher grade of their category if:

(a) their conduct has been fully satisfactory dwairtperformance of duties
has been consistently superior to that normallp@ated with the level
of responsibilities of their job; and

(b) they have served or are deemed, in accordaititéhe criteria established,
to have served at least 13 years in their preseaieg’
Paragraph 3 of that article reads:

“Officials [in the Professional category below tede of P.5] shall
be promoted to the next higher grade of their cated:

(a) their conduct and their performance of dutietheir present grade have
been satisfactory; and

(b) they have served at least 25 years in the ffite United Nations or
another specialized agency with at least 13 yedtseir present grade.”
IGDS No. 125 also stipulates that, having reviewral files of
officials eligible for personal promotion under tliest or second
track, a joint panel (hereinafter “the Joint Pahetiust submit its

report and recommendation concerning personal giomdo the
Director-General.
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Information regarding the career of the complaiparto retired
in January 2012, may be found in Judgment 2468;ateld on 6 July
2005, on his first complaint. He joined the Intéro@al Labour Office
in September 1982, as an Arabic translator, ategRa@. He obtained
an appointment without limit of time with effectofn 1 July 1989
and was promoted to grade P.4 as a translatoremisApril 1993. In
his first complaint he impugned the Director-Geligrdecision to
terminate his appointment as of 31 October 2003ufwatisfactory
services. In Judgment 2468, the Tribunal found, dwax, that
the reasons given to establish that the compldmatiilities and
performance were unsatisfactory did not sufficgustify terminating
his appointment and therefore decided to set akatemeasure and to
order his reinstatement as from 1 February 2004.

By a letter of 10 August 2010, the Chief of theffS@perations
Branch informed the complainant that the Directen€ral, acting on
the Joint Panel's recommendation, had decided aogrant him
personal promotion in the 2008 promotion exerdiseas explained
that, in view of his performance appraisals for 79999 and
2001-2003, the Joint Panel had been unable to meeowh his
promation in the 2008 exercise, but that it haddkst to re-examine
his file for the 2011 promotion exercise. On 8 Nober 2010 the
complainant filed a grievance challenging this sieci with the Human
Resources Development Department. This grievance digmissed
on 2 February 2011. On 1 March he referred theanatt the Joint
Advisory Appeals Board which, in its report date@ 2une 2011,
recommended that the Director-General should disithie grievance
as groundless. The complainant was informed by tterleof
9 August 2011 that the Director-General had endbtse Board’'s
recommendation. That is the impugned decision.

B. The complainant contends that the Joint Panel exednhis file

only under track one, whereas it should also havesidered it under
track two. He stresses that pursuant to Article26.Baragraph 3, of
the Staff Regulations, an official is entitled tergonal promotion if
his or her conduct and the performance of his ordugies in his or
her current grade have been satisfactory, and Bertasthat his
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performance appraisals were always “excellent’epkthose covering
1997-1999 and 2001-2003 which, “in the light of gongnt 2468”, he
deems to be highly questionable. In his opinior, pnesence of “a
few negative factors” in some of his performancerajsals should
not call into question the “generally satisfactany even excellent”
quality of his work during his 30 years of servieéh the ILO. In

addition, he takes the Organization to task fordnatving up appraisals
of his performance between 2003 and 2007, whichepted the Joint
Panel from formulating an “informed” recommendatioim his view

this “lack of a performance appraisal’ constitutesubstantive flaw
which should lead to the cancellation of the 20@8rmwtion exercise.

The complainant seeks the setting aside of the gmgad decision,
the cancellation of the 2008 promotion exerciseypensation for the
injury suffered and an award of costs in the amamin?,000 Swiss
francs.

C. In its reply the ILO submits that the claim thate tt2008
promotion exercise should be cancelled is irredd&a because
internal remedies have not been exhausted, giartith complainant
did not raise this claim in the context of his mtd appeal.

On the merits the ILO emphasises that, in accoelamth the
Tribunal’'s case law, the grant of personal promoi® an “optional
and exceptional measure” which is subject to ommhtéd review by
the Tribunal, and it states that the complainarg hat proved the
existence of any flaw which might justify the sedfiaside of the
impugned decision. Moreover, the ILO observes thas obvious
from the Joint Panel's report, of which it supplaesensored version,
that the Panel examined the complainant’s file urim#h tracks. It
also submits that the complainant plainly did natisfy the criteria
concerning conduct and performance defined in kti6.8.2,
paragraph 2, of the Staff Regulations, nor did hgsfy those of
paragraph 3 of that article, since his performanae been regarded
as unsatisfactory in two appraisals covering theode 1997-1999
and 2001-2003, the soundness of which the Tribdithhot question
in Judgment 2468. It observes that neither thef &afulations nor
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IGDS No. 125 require that the period of serviceetalnto account
when examining a personal promotion file shouldudly covered by
performance appraisals. It also explains thapmleg to current ILO
practice, in the absence of a performance appraisalofficial's
service is deemed to be satisfactory. The fact tiatcomplainant
received no appraisals between 2003 and 2007 doesherefore
constitute a flaw which would justify the cancabat of the 2008
promotion exercise.

D. In his rejoinder the complainant withdraws his miaihat the
2008 promotion exercise should be cancelled. Hetpaut that, had
he been given performance appraisals for the p&@iiiB-2007, his
conduct and performance might have been ratedfeszibsy within
the meaning of Article 6.8.2 of the Staff Regulatiaand the “wrong
impression” left by his two unfavourable performanappraisals
might have been offset. In addition, he submitg tive warning
he received in the year 2000 ought to have beehdvatvn from
his personal file in accordance with the provisiofsChapter Xll of
the Staff Regulations. In his opinion, the withdehwf this warning
was “very important”, as the decision not to grdmtn personal
promotion was based solely on his conduct. Lastéysubmits that
the Joint Panel’s report does not contain adequsteons to support
its recommendation not to give him personal proamoti

E. In its surrejoinder the ILO maintains its positidinstates that the
complainant received not a warning but a censusgnation which,
pursuant to Article 12.5 of the Staff Regulatioiss,not withdrawn
from an official's personal file. In its opiniont was legitimate and
lawful to bear that censure in mind when examirtiregcomplainant’s
file. Lastly, it explains the Joint Panel's reasmnibehind its
recommendation was in one of the censored paragmaipthe report
which it had enclosed with its reply. In order wispel any doubts”
it provides a clean version of the paragraph irstjos.

F. In order to determine the precise nature of thetsamimposed
on the complainant on 20 April 2000 and the legaisequences of
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resolving this issue of fact, the Tribunal ordefadher submissions
by requesting the ILO and the complainant to predacdocument
related to this sanction. In its answer the ILOtestathat it was a
warning but that, as it had been withdrawn from ¢toenplainant’s
file, it was unable to produce any documentary eva# thereof. The
complainant supplied a copy of the warning in goest

CONSIDERATIONS

1. The complainant, who was recruited by the ILO i182,9at
grade P.3, as an Arabic translator, was promotedatde P.4 in 1993.

His appointment was terminated for unsatisfactogrvises
pursuant to a decision of the Director-General e tnternational
Labour Office of 27 October 2003. This measure,ciwhwas taken in
the context of a bitter dispute between the compldi and his
immediate supervisor, was set aside by the Tribindilildgment 2468,
delivered on 6 July 2005. As a result, the complairwas reinstated
in his post as from 1 February 2004.

2. The complainant was informed by a letter of thee€bf the
Staff Operations Branch of 10 August 2010 thatDirector-General
had decided to follow the recommendation of thetlBianel set up
under Office Procedure IGDS No. 125, not to graimh ipersonal
promotion in the 2008 exercise.

On 9 August 2011, following the Joint Advisory Agie Board's
examination of the grievance which the complairtaat filed against
the aforementioned decision, the Director-Geneealded to dismiss
this grievance. That is the decision which is nowlgned before the
Tribunal.

The complainant requests not only the setting asfitleis decision,
but also an award of damages to redress the mudamaterial injury
which he considers he has suffered and an awardsts.

3. The Tribunal’s case law has established that, byvéry
nature, the decision to grant personal promoties &t the discretion
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of the executive head of an international orgaitisaand is therefore
subject to only limited review. For this reasomniy be quashed only
if it was taken without authority, or in breachafule of form or of
procedure, or if it rested on an error of fact érlaw, or if some
essential fact was overlooked, or if clearly mistalkconclusions were
drawn from the evidence, or if there was abuseuthaity (see, for
example, Judgments 1815, under 3, 2668, under 8084, under 13).

4. Contrary to the complainant’'s submissions, it igirplfrom
the evidence in the file that the Joint Panel didlyg the possibility of
granting him personal promotion under both of trexks provided
for in Article 6.8.2, paragraphs 2 and 3, of thaffSRegulations and
that the examination made under the second trackb&aed on the
applicable criteria — which were less stringenteirms of professional
merit. In addition, the complainant is wrong to temd that no reason
was given for the recommendation not to grant hichspromotion,
since the Joint Panel’s report, which was produmethe ILO during
the proceedings, clearly explains the groundshfisrgosition.

5. The complainant's submission that the Panel based i
opinion that he did not fulfil the dual conditiom$ “satisfactory”
conduct and performance, which were required foimation under
the second track, on an assessment which was nducted in the
correct manner is a much more convincing argument.

6. Itis plain from the evidence in the file that theint Panel’s
unfavourable recommendation was grounded mainhptifexclusively,
in the assessment of the complainant which wasagwd in two
performance appraisals for the periods June 199Map 1999 and
June 2001 to May 2003.

These appraisals, prepared in the context of tbeealmentioned
bitter conflict between the complainant and his edmate supervisor,
are precisely those which formed the basis of #menihation of
appointment which the Tribunal set aside in Judgn2&®8, on the
grounds that “the reasons given to establish thatcdomplainant’s
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abilities and performance were unsatisfactory ditdsuffice to justify
terminating his appointment for unsatisfactory gss’.

7. When these documents were drawn up the ReportsdBoar
which clearly doubted the objectivity of the assesmsts that they
contained, took the very unusual step of instrgctam independent
expert in turn to assess the quality of the complat’'s work. The fact
that this expert’'s report had itself been preparedreach of the
complainant’s right to an adversarial procedure s of the main
reasons why the Tribunal set aside the disputedinetion of the
complainant’s appointment.

However, contrary to the ILO’s contentions, it magpt be
inferred from this, that the Tribunal recognised #oundness of the
assessments contained in the above-mentioned perfoe appraisals,
which the Reports Board had regarded as questienibm the
outset. On the contrary, in Judgment 2468 the Tidbexpressly cast
doubt on the objectivity of one of these reports] & took care to
state that the above-mentioned finding that theuled termination
of the complainant’s appointment could not lawfutly based on his
unsatisfactory abilities and performance stemmernif all the
circumstances of the case”.

8. Notwithstanding this fact, the Tribunal did not setide
these .performance appraisals, nor did the conwtairequest it to do
so, and the Organization was therefore right taimethem in the
complainant’s personal file. In the particular amtstances of the
case, however, the Joint Panel should have trehtsé documents
with a degree of caution when assessing the congpiis performance
and they should at least have been compared wgh geerformance
appraisals.

9. It has been established that for four years themeafrom
June 2003 until June 2007, i.e. the precise peithediately
preceding the 2008 promotion exercise, the Orgéoizarefrained
from undertaking any appraisal of the complainamisfessional
merits.
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10. The ILO, which offers no explanation for this bimamand
irregular situation, tries to argue that neithee tprovisions of
Article 6.8.2 of the Staff Regulations nor those|GDS No. 125
require performance appraisals covering the whelgog of service
to be taken into account for the purposes of palgmomotion.

This argument is completely devoid of merit. Paaphr 12 of
IGDS No. 125 states that “[u]nder the second tréoik,assessment of
merit will be based entirely on the staff membgréssonal file [...]".

It must therefore be concluded that performanceaaggls necessarily
constitute the main, if not the sole factor on vahilke Joint Panel can
base itself in order to arrive at an informed opinas to whether the
performance of staff members eligible for persqmamotion under

this track is satisfactory.

11. Although the Organization says that it is its pict in
the absence of a performance appraisal, to deeraeivices of the
official in question to be satisfactory during tledevant year in order
to ensure that this situation cannot adverselycatfeat person, as the
complainant rightly comments, this solution is oalpartial remedy
for this shortcoming since, in fact, this purelgdhetical presumption
cannot possibly leave such a positive impressiothemrminds of Joint
Panel members as that which would result from repdixpressly
favourable assessments in a performance appraighle instant case
this drawback was all the more serious becauseadtenit impossible
for the complainant to refute earlier unfavourafsessments of his
service which were of dubious objectivity owingthe circumstances
in which they had been made.

12. In addition to the anomalies just highlighted, whihiefly
concern the conditions under which the complaisaperformance
was examined, a further aberration was such asntiermine the
lawfulness of the assessment of his conduct.

In his rejoinder the complainant draws attentiothenfact that on
20 April 2000 he received a warning, which oughth@ve been
withdrawn from his personal file after three yeansaccordance with
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Article 12.3 of the Staff Regulations, and he cadg&that it would
therefore not have been lawful to take accountisf $anction in the
disputed promotion exercise.

In its surrejoinder the ILO, far from saying thhetdocument in
question had in fact been withdrawn from the coinglat's file,
submits that this sanction was not a warning begrgsure — which it
was not obliged to withdraw from his file — andtiHar this reason,
“lilt was not only legitimate but also lawful to ka it into
consideration”.

It transpires from the additional submissions retge by the
Tribunal on this point that the sanction in questisas indeed a
warning, as mentioned in Judgment 2468.

Having been asked to clarify this matter, the Ilt@tes in its final
submissions that the sanction was indeed remov003. However,
given the confusion surrounding this issue, it mestfound that the
removal of the sanction from the complainant’s filgor the Joint
Panel's deliberations cannot be regarded as a figrreatablished
fact.

13. It follows from the foregoing that the impugned dé&n and
that of 10 August 2010 were taken on the basis r@cammendation
prepared in unlawful circumstances and are thezefainted with a
procedural flaw. It follows that they must be seafda on these
grounds.

14. However, there is no reason for the Tribunal toeorthe
grant of personal promotion requested by the coimghd, nor is it
appropriate, in the circumstances of this caseefer the matter back
to the Organization for review.

It is clear from the submissions in the file tHagtween 2000 and
2003, the complainant’s attitude towards his imagdsupervisor had
been one of insubordination and open animosity whias the
Tribunal already noted in the above-mentioned Jwgn2468, was
not what might be expected of an international lcearvant. The
deletion of the sanction imposed on the complaian20 April 2000
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cannotper sedisguise the existence of this unacceptable cdnduc
which remains a fact. Since the applicable prowisiorequire
satisfactory conduct on the part of the officiahis or her last grade,
this factor alone manifestly prevented the grarmpexsonal promotion
to the complainant in the 2008 exercise.

15. As, at all events, the complainant could not theeethave
received the additional salary accompanying the geade to which
he aspired, the unlawful nature of the impugnedsitat caused him
no material injury in the instant case.

16. On the other hand, the fact that the Joint Parmin@ed his
situation in unlawful circumstances did, in itsetuse him moral
injury for which he will receive fair compensatidoy ordering the
Organization to pay him 10,000 Swiss francs.

17. As he succeeds in part, the complainant is entitbedosts,
which the Tribunal sets at 1,000 francs.

DECISION

For the above reasons,

1. The decision of the Director-General of the Intéioral Labour
Office of 9 August 2011 and that of 10 August 2016 set aside.

2. The Organization shall pay the complainant comptérsan the
amount of 10,000 Swiss francs for moral injury.

3. It shall also pay him 1,000 francs in costs.

4. All other claims are dismissed.
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In witness of this judgment, adopted on 20 Febru2ody4,
Mr Claude Rouiller, Vice-President of the Tribun®r Seydou Ba,
Judge, and Mr Patrick Frydman, Judge, sign beleanda@l, Drazen
Petrovt, Registrar.

Delivered in public in Geneva on 28 April 2014.

CLAUDE ROUILLER
SEYDOU BA
PATRICK FRYDMAN

DRAZEN PETROVIC
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