Organisation internationale du Travail International Labour Organization
Tribunal administratif Administrative Tribunal

117th Session Judgment No. 3314

THE ADMINISTRATIVE TRIBUNAL,

Considering the complaint filed by Ms R. S. agaitist World
Health Organization (WHO) on 18 January 2012 andected on 13
March, WHO's reply of 22 June, the complainant’mireder of 18
September and WHQO's surrejoinder of 20 Decembe 201

Considering Articles Il, paragraph 5, VII and Vif the Statute
of the Tribunal;

Having examined the written submissions;

Considering that the facts of the case and thedjsiga may be
summed up as follows:

A. Between September 2003 and January 2009 the caraptavas

employed periodically by WHO at its South-East AdRegional Office

(SEARO) in New Delhi, first under Special Servicgréements and
subsequently as a Temporary International Profeakiworking on

various assignments.

During the period from July 2006 to March 2007, ¢theenplainant
worked in the same department as Dr L. In Decentti7 the
complainant lodged a verbal complaint of harassnagatinst Dr L.
with the Regional Personnel Officer (RPO), whorreig her to the Field
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Security Officer (FSO). She alleged acts of threatsimidation,
physical assaults and psychological and sexualssiment at her
workplace by Dr L. The FSO informed the complainiduait there was
no formal grievance procedure or panel in placBEARO to handle
such complaints and asked her to put her allegatomriting using a
Voluntary Statement Form. She decided not to dat $bat stage. The
complainant’s temporary assignment expired at tite &f December
2007.

Dr L. was transferred to the country office in Blaokyin January
2008. In February 2008 the complainant, who wadonger under
contract with WHO, informed the FSO that Dr L. wamtinuing to
threaten her from Bangkok and requested him to aakien. In March
and April she corresponded and/or met with variBE&RO officials,
including the Director, Administration and Finan@AF), the RPO,
the FSO and the Deputy Regional Director to disecnaters relating
to her harassment complaint. On 15 April 2008 sheteva letter to
the Regional Director explaining that she was béiagssed by Dr L.
and that he was threatening to ruin her careengukis political
connections. She asked for a meeting and for gaalan the matter.

On 19 May 2008 the complainant returned to SEAR@eura
three-month contract. That same day she filed ttemricomplaint in
the form of a Voluntary Statement Form allegingasament by Dr L.,
asking the Organization to take urgent action ‘&stpe ‘WHO Policy
on Harassment”. On 21 May the FSO requested that sibmit
material evidence to support her allegations. OMag the complainant
lodged a complaint with the local police againstiDralleging that he
had threatened her with physical harm. She themewom 6 June, to
the Director, Human Resources Department (HRD) #&mdthe
Director, Office of Internal Oversight Services 8Dat Headquarters
to report her formal complaint of harassment agdimd._., as lodged
with the SEARO Administration, and to seek theisistgance in
securing her protection as Dr L. was due to retariNew Delhi on
9 June 2008. On 10 June she provided the FSO hathraquested
material evidence.
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Dr L.’s assignment period, initially meant to lasb months, was
extended until the end of his contract on 31 J@P& On 12 June
SEAROQO’s DAF travelled to Bangkok to inform Dr L. dhe
harassment allegations against him and to regnashe refrain from
any contact with the complainant or any witness.2@rdune the FSO
interviewed Dr L. in Bangkok.

The FSO sent his report on 25 June 2008 to WHO ¢jlesters.
By memorandum of 28 July Dr L. was notified of thkegations
against him and of the disciplinary measures hehtnfgce. His
assignment with SEARO ended on 31 July 2008, buepked to the
allegations in August.

In July the complainant wrote on several occastorthe senior
management in SEARO and at Headquarters requgstingpt action
to be taken on her harassment complaint. She Bégped that she was
being sidelined from her work by her supervisorBe Sisked that
her repeated requests for action at least be adkdged. The
complainant also informed senior management that fsd been
approached by third parties offering compensatioexchange for a
withdrawal of her complaint against Dr L. She wasised to avoid
any interaction with anyone purporting to contaat toncerning these
allegations, as the matter was confidential anidustdler investigation.
The DAF wrote to the complainant on 1 August inforgnher that Dr
L. no longer had access to SEARO premises.

By a letter of 6 September 2008 SEARO informed Dot its
decision to confirm the finding of serious and ey unacceptable
conduct and indicated that there would have befHitigmt grounds to
terminate his fellowship. Since Dr L.’s contracdhaready expired,
he was advised that WHO would not offer him empleginin the
future and that a copy of the letter would be pikicehis file.

Meanwhile, on 5 August 2008 the complainant filedadice of
intention to appeal to the Regional Board of Apg&BA) against the
inaction of the Regional Director regarding hetdebf 15 April 2008
and her complaint of 19 May 2008. In the absence gfrievance
panel in SEARO, on 13 August 2008, the complairaritmitted a
harassment complaint against Dr L. to the HeadgumarGrievance
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Panel (HGP). In its report of 30 June 2009 the R8dnd the appeal
partially receivable, but felt unable to recommead award of
damages, as it was not competent to rule on theshament
allegations, but only on the inaction of the Adretration. It found
that the complainant was partly responsible fordakay in handling
her complaint and recommended granting her legstiscopon proof
of payment. It noted that the harassment compkiould have been
handled by a grievance panel and that in the absefhca clear
regional policy, the WHO Policy on Harassment of M&@rch 2001
contained in Cluster Note 2001/9 should have beetied. By a letter
of 1 September 2009 the Regional Director decigedismiss her
appeal in its entirety and not to award her anytsca®jecting the
RBA’s finding that the Administration was partly sponsible for
the delay. The complainant appealed against theisida before
the Headquarters Board of Appeal (HBA) on 7 Septmi#®09. In
its undated report the HBA recommended the rejeabibthe appeal
in its entirety, which the Director-General did, lay decision of
21 October 2011. That is the impugned decision.

B. The complainant contends that the impugned decisidainted
with personal prejudice. She submits that the Adstriaition’s bias in
favour of Dr L. is evidenced in particular by thect that he was not
even interviewed when she first lodged her complafitharassment in
December 2007. He was simply reassigned to Bangkotording to
the complainant, Dr L. admitted to all the allega made against
him, yet no action was taken against him until ¢hdays prior to
the expiration of his contract. The FSO'’s refusalnterview any of
the key witnesses mentioned by the complainant, rbfasal to
acknowledge her formal complaint or to share a cabythe
investigation report, together with his insensitiveomments
demonstrate, in her view, the Regional Administrei8 prejudice
towards her. Every effort was made to ensure thidt.Qvould leave
WHO unscathed, due to his father’s high profiler@gtions.

She submits that retaliatory measures were takesolne of her
supervisors, which further aggravated her harassnaam that the
renewal of her contract was delayed by five momheetribution for
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lodging her harassment complaint in December 2@ilarly, the
assessment of her work in performance appraisartesuddenly
changed after she had lodged her complaint. Thsiladoehaviour
culminated in the Regional Administration’s decisimf October 2008
to accuse her of misconduct on the basis of basalisations made
by Dr L.

The complainant further argues that the impugnedisiis
violates the terms of the WHO Policy on Harassnantvell as the
provisions of the Staff Regulations and Staff Rulncerning
Grievance Procedures, as no informal conflict-nesmh measures
were initiated and no grievance panel, not eveadahoc one, was set
up. She alleges that the Regional Administratiomcealed vital
information from her when she asked the RPO foormftion on
procedures regarding sexual harassment complaintsshe submits
that the RPO should not have referred her to th®, ESsingle male
officer who failed to show any gender-sensitivity experience in
dealing with a sexual harassment complaint. In@og] WHO failed
to take immediate action to protect her from furtharassment and
failed in its duty to provide a congenial harasshfm®e workplace.
Moreover, the Regional Administration failed to @iy inform her of
any final action on her complaint.

The complainant objects to the RBA'’s finding thia¢ svas partly
responsible for the delay, having waited until M08 to submit her
Voluntary Statement Form. She explains that themrewcogent
reasons for not putting her complaint in writing December 2007.
She considers that the RBA’s recommendations areethwith errors
of law. In particular, the RBA failed to refer heatlegations of
harassment to the HGP and it erred when it ruled thwas not
competent to grant the relief requested. In additithere were
procedural irregularities in the proceedings beftne RBA. The
Administration’s representative was assisted byaayér in the
hearings before the Board, in breach of the RBAeRuf Procedure
and of the confidentiality of such proceedings. TRBA also
breached its Rules of Procedure by sending anirmteport on the
issue of receivability to SEARO, which further dedd the process by
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four months. She argues that there were exceskivedinate and

unexplained delays in the internal appeal procemsdbefore both the
RBA and the HBA, and points out that she made tlresuccessful

requests for a waiver in order to proceed direlotifore the Tribunal.

In her view the HBA report contained a tendentiemsl distorted

chronology of facts, including matters irrelevaot the appeal but
which seek to paint the complainant in a bad liglhile glossing over

events of significant importance such as Dr L.'si&gion of all her

allegations. As a result, the impugned decisiontaeadecommendations
and findings of the HBA are vitiated by errors atfand law.

The complainant asks the Tribunal to award her mahi@nd moral
damages in the amount of 450,000 United Stategardolind costs in
the amount of 35,000 dollars.

C. Inits reply WHO argues that the complaint is igeable on two
grounds. First, it considers that there is no cafsaction or injury
directly or indirectly arising from the impugnedcikon. Insofar as
the complainant challenges an implied decisioriotake action, it notes
that at the time the complainant submitted her apjgde had received
responses from the Administration both at SEARO ldeddquarters.
She thus knew that it had taken action on her fbrmoanplaint of
harassment and that measures would be taken a@aihstSecond, it
submits that the complaint contains allegationscivlsire not properly
before the Tribunal. The complainant’s internalesgdpvas not directed at
any decision taken on the issue of whether or acadsment occurred,
and her allegations in this regard are now timedshr

On the merits, WHO denies her allegations of pakprejudice
and argues that they are not supported by the meéddt strongly
rejects the complainant’s claims that it failecatd on her harassment
complaint and, in particular, the suggestion ttreg teview of the
matter was intentionally delayed in order to fav@urL. It submits
that her own correspondence with senior officialglarmines her
claims in this regard. WHO reiterates that betwBetember 2007
and May 2008 the complainant received support aridagce, but
failed to submit a formal complaint of harassmeespite the fact that



Judgment No. 3314

she was repeatedly urged to do so. She waitednfigeths before
doing so, leaving the Regional Administration wagbproximately two
months to conduct a review of the complaint anithit@ate and conduct
any consequent disciplinary proceedings againstL Dprior to his

scheduled departure from WHO. It points out that ivestigation
was promptly carried out by the FSO and that clergere issued
against Dr L., although no sanction was imposedrbdfis separation.
The matter was handled with due diligence and tleimstances do
not indicate any delay.

WHO denies any breach of applicable procedurepoiitts out
that the WHO Policy on Harassment does not redsitARO to put
in place mechanisms for informal resolution of Bamaent complaints.
Moreover, Cluster Note 2001/9 of 23 March 2001 amdguired the
regional offices to establish “similar processest the review of
formal complaints. SEARO was not required to esthldh Grievance
Panel to deal with formal complaints of harassm&fitlO considers
that the SEARO Procedure and Policy for Conduc@agnplaint
Investigation/Fact Finding put an appropriate afidcéive procedure
in place, which is tailored to the needs of the iBeg Office.
SEAROQO'’s actions in requiring a formal complaint barassment
together with corroborating evidence from the camant were
appropriate and consistent with its duty of caréaurthe Policy, and it
initiated and completed the investigation in a tymaanner.

SEARO also took steps to keep Dr L. in Bangkokluhg matter
was resolved, and it advised the complainant té& fae help of the
local police to ensure her personal safety whemstgenot on SEARO
grounds. The complainant was not, however, entitidok informed of
the action taken against Dr L. as a consequenttedfivestigation.

Lastly, WHO asserts that the internal appeal prdiogs were
properly conducted. The RBA rightly declined toieav the substance
of her allegations of harassment, as her interppéal concerned the
alleged inaction on her formal complaint of haramstn not the
Regional Director’s final decision following the 8% investigation
of her allegations of harassment. The chronologgyced by the HBA
accurately reflects the events that took placendutiie complainant’s
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period of employment. Her principal objection tadérives from her
choice not to reveal certain important informatiorthe HBA and not
from its lack of accuracy. WHO considers that theneo basis for the
redress requested and asks the Tribunal to rejiecits entirety.

D. In her rejoinder the complainant presses her pl8hs. strongly
denies the contention that she did not disclos¢hallfacts when she
submitted her verbal complaint in December 2007. r&gards
receivability, she draws attention to the fact thiathe time of writing
her rejoinder, she still had not been informed intimg of the
definitive action taken on her harassment compl@he asserts that
she does not request the Tribunal to examine thetamef her
allegations of harassment against Dr L., nor dbesask for any relief
that was not claimed in her appeals before the RBd\the HBA.

E. In its surrejoinder WHO maintains its position ullf It adds that
the WHO Policy on Harassment does not requirelibdies reviewing
harassment complaints include women, nor does duire the
investigator to be of any particular gender.

CONSIDERATIONS

1. The central issue that this complaint raises istladrethere
was inaction and delay by officers and the orgdrhe Organization
in pursuing the complainant’s harassment complaihtch entitle her
to compensation. She alleges that she complain€&kaember 2007
of acts of threats, intimidation and harassmenalmolleague at her
office, but the Organization failed to properly @t her in a timely
manner in breach of its own Staff Regulations atadf Rules (“Staff
Rules”), its Policy on Harassment and the termbesfcontract. She
insists that SEARO failed to provide her with a gemial and
peaceful work environment and failed to set up evance Panel to
investigate her complaint. She states that beaaiubese failures, she
sustained continued harassment and intimidatiothé workplace,
which caused her loss of respect, dignity, imagkraputation.
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2. Atthe outset, the Tribunal dismisses the comptaiaalaim
for compensation for the Administration’s allegeghihl of contract
for a period of five months when her temporary gasient ended in
December 2007 because this was the subject of ptheeedings.

3. By the time the appeal was lodged in the HBA, itHar
alleged that the RBA added to the administratiation and delays
by the way in which it dealt with her appeal. Byetlime her
complaint was filed before the Tribunal, it furthelleged that the
HBA added to the inaction and delay by the way Imclv it dealt with
her appeal. The complainant claims 450,000 UniteteS dollars
material and moral damages and 35,000 dollars I'iexyd incidental
costs” from the Organization.

4. Receivability is a threshold issue. In the impugdedision
in the letter dated 21 October 2011, the Directen&al accepted the
recommendations of the HBA to dismiss the appeatsomerits. She
however noted that the HBA expressed doubt on ebeivability of
the appeal. She noted the statements by the RBAten®iBA that
there were circumstances which could have led timaptainant to
conclude that there was an apparent delay and/onglicit rejection
of the appeal, but expressed regret that the HRAndt fully review
the receivability issue. These statements were rimagassing by the
Director-General, who then made her impugned datisn the merits
of the case. However, the Organization raised vabdity as an issue
in the Tribunal proceedings on two grounds.

5. The first ground is that the complainant failedstwow a
cause of action or that she suffered injury ariglimgctly or indirectly
from some aspect of the impugned decision. Theseetuirements
of Article Il, paragraph 5, of the Statute of thebtinal. This ground
is unsustainable. The complainant’s case is thabréach of its own
Regulations and stated Policy on harassment invtr&place and/or
in breach of her contract, inaction and delay by dfficers and the
organs of the Organization in her harassment cameocess caused



Judgment No. 3314

her to suffer continued harassment in the workplageh attendant
injury which entitles her to compensation. Thisiisause of action.

6. The second ground of irreceivability which the Qmgation
raised is that the appeal contains allegationsatteahot properly before
the Tribunal. This, according to the Organizatias,because the
complaint contains allegations that are directlynagned with
whether harassment and intimidation occurred, whighnot part of
the impugned decision. The Tribunal observes thexetare aspects of
the complaint and the arguments in support of Hictv raise these
allegations. Essentially, however, the complairddacerned with the
allegations of inaction and delay by the organthefOrganization in
protecting the complainant after she complainetiavhssment in the
workplace. The complainant’s case is that this vesrary to Staff Rules
1230.1.1, 1230.1.2, 1230.1.3, WHO's Policy on Hamaent contained
in Cluster Note 2001/9, the terms of her contraat, in particular,
the duty of the Organization to protect her fromtawed harassment
and to provide her with an efficient means of inédredress.

7. Staff Rule 1230.1.1 permits a staff member to appgainst
any administrative action or decision that afféussor her appointment
status where the impugned decision resulted froraopal prejudice
on the part of a supervisor or any other respoasifficial.

8. The complainant contends that after she complaitzed
responsible officials of the Administration abobetharassment, she
suffered personal prejudice in favour of her caleabecause of his
high profile connections. She further alleges tihat Administration
was predisposed to assist the offender when, ithstéajuestioning
him after she made her first complaint in Decem®@07, he was
assigned to SEARQ’s Bangkok office. She also afidpat prejudice
explains why she received positive performanceaipgls prior to her
first complaint, but negative ones after the conmplarhe Tribunal
will not comment on this latter allegation inasmuhit became the
subject of other proceedings.
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9. The complainant raised other allegations of petqmmgudice.
However, when they are considered, they are unstggpallegations,
surmises and suspicions. The evidence providedgpast them is of
insufficient quality and weight from which the Tuibal could infer
prejudice. (See, for example, Judgment 1775, uigérhe complaint
cannot therefore be sustained on the ground obpal$rejudice.

10. Staff Rule 1230.1.2 permits a staff member to apagainst
any administrative action or decision that afféws or his appointment
status where the impugned decision resulted fromingomplete
consideration of the facts on the part of a resiptmofficial. The
complainant contends that the Organization violalbésiRule because
its officials gave incomplete and untimely consalem to her
complaints of harassment in circumstances whichired immediate
and expeditious action. Staff Rule 1230.1.3 permitsaff member to
appeal against any administrative action or deciiat affects his or
her appointment status where the impugned decrasulted from a
failure to observe or apply correctly the provismf the Staff Rules,
or the terms of the staff member’s contract. Theglainant contends
that, in breach of its regulations, stated poliog &s duty to her, the
Administration did not protect her from continueardsssment by her
colleague in the face of her pleas for protecti®me states that this is
evidence, for example, that the Administration amidd a flawed
investigation, in violation of due process.

11. The Organization’s reply is that, given the comijilerf the
case, the sensitivity of the issues, the rightd lmftthe complainant
and her colleague, and the Organization’s reach anflority, it
responded reasonably promptly and consideratelygt@omplainant’s
many requests for assistance. Thus, it stategpit the colleague in
Bangkok after his two-month assignment there egpinesarly March
2008 until his contract expired in July 2008. Qtils had also advised
the complainant to lodge a complaint with the Iqmalice, which she
did. They also offered home security advice. ThgaDization states
that it was not possible to take more decisive oactuntil the
complainant filed her written complaint in May 20C&though she

11
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was advised to do so in December 2007. Accordingegd@rganization,
a written complaint was necessary to facilitateghiesuit of a vigorous
investigation because a verbal complaint could dieacted at any
time leaving the Organization to bear the consecgnThe FSO
commenced the investigation promptly once the amritomplaint and
the supporting evidentiary statements were returmegffect, therefore,
the complainant caused delay in the investigatiwshen she did not
return the forms for some five months.

12. The Administration commenced and pursued the affici
investigation promptly once the complainant filest tvritten complaint
on 19 May 2008. The complaint was discussed wighcibmplainant.
She was requested to complete and submit the sugpdocuments.
The FSO commenced the investigation just after dbmplainant
provided the relevant material evidence on 10 RO@8. The DAF
visited the colleague in Bangkok on 12 June 200&yrmed him of
the complaint against him and instructed him nobhdawe any future
contact with the complainant or any witness. Thé&HS8terviewed
him in Bangkok on 21 June 2008 and immediatelyesthais findings
by telephone with the DAF, the I0S and SEARO’s Regl Director.
He presented his findings in the form of a repatich was submitted
to Headquarters for review on 25 June 2008. A ahalget was sent
to the colleague on 10 July 2008. On 28 July 2€@8 Administration
notified the colleague that he would not be pegdito return to SEARO
pending the completion of the investigation. Hisigisment with
WHO was not renewed when it expired in Bangkok @rJ@ly 2008.
The Administration sent him a formal letter, daG8eptember 2008,
informing him that the investigation report conaddhat his conduct
was serious and unacceptable and WHO will not dfier further
employment in the future. The complainant had filed inaction appeal
in the RBA on 5 August 2008.

13. These steps must however be reviewed in light plicable
rules and procedure as illuminated by the Tribunedise law.

12
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14. The Tribunal's case law requires an internatiomghoization
to investigate allegations of harassment linkedtiie workplace
thoroughly, in accordance with due process andotbéection of the
person accused. The investigation should be pramgthorough; the
facts determined objectively and in their overalhtext; the law is to
be applied correctly and the person claiming, indyéaith, to have
been harassed, should not be stigmatised or viioion that
account. (See, for example, Judgment 2973, undgAhGnternational
organization is also required to ensure that itgestigative and
internal appeal bodies for this purpose are funatip properly. (See,
for example, Judgment 3069, under 12.)

15. The complainant contends that there was inactiehdatay
because the Administration was derelict in its datynplement WHO's
Policy on Harassment contained in Cluster Note ZD01 23 March
2001. The Cluster Note asks Regional Offices tampplace a similar
process to those for which the note provides. SEAR®not done so
at the time that the complainant appealed.

16. The Administration refers to its Procedure and d3ofor
Conducting Complaint Investigation/Fact FindingisTthocument refers
to harassment but it is really a general investigajuide, which does
not provide the benefit of the procedures spedifidar investigating
harassment which WHO'’s stated Policy containedchéGluster Note
was intended to provide. In any event, the Proeedund Policy for
Conducting Complaint Investigation/Fact Finding veasonfidential
document. It was never circulated to staff memlaerst was meant
to guide investigators. No guidance document omai$ available to
staff members. The document does not fulfil WHQEguest to the
Regional Administration, contained in the Clustaté to give effect
to WHO'’s stated investigative policy for harassment

17. The Cluster Note provides informal and formal pchaes
for dealing with harassment in the workplace. Ti®rimal process
requires the intervention of the complainant’s suiger and/or the
Ombudsman to investigate the allegations to fat#liconflict resolution

13
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when a complaint is made. The informal process igesv the
Ombudsman with the authority to recommend approprétion to
the Regional Director or to the Director-General.breach of these
provisions no informal process was activated on dbmplainant’s
verbal complaint in December 2007.

18. The Cluster Note, read with Information Circular. N©&/96/28,
contemplates the creation of formal process in rgion, i.e., a
grievance panel at each Regional Office. The Panéb be broad
based. It is to be broad based constituted so @&nhdare a gender
neutral and impartial process. The underlying @iy of the Cluster
Note was for the HBA and the RBA to refer any aspéan allegation
of harassment that comes to them in an appeal ¢or¢levant
Grievance Panel and recommence the hearing ofpibeahguided by
the Panel's recommendations. In breach of theseigioos, the
Regional Administration did not establish a GriesarPanel, which
precluded the RBA from referring the relevant agpetthe harassment
appeal to such a Panel.

19. It is against this background that the Tribunatifirthat the
Administration was derelict in its duty to impleni&iHO’s Policy on
Harassment contained in Cluster Note 2001/9.thigsdereliction that
frustrated the complainant’s bid to seek prompt effdctive redress
in her harassment complaint. Additionally, it ipapent that she received
no official responses to her three July 2008 comoations to the
Organization requesting timely action on her corngga In the absence
of an investigative procedure similar to that corad in the Cluster
Note, no one, including the Ombudsman, seemedicentaat steps
were to be taken or what advice to proffer to thmplainant. In the
absence at SEARO of a body that was similar t&tiievance Panel, the
complainant filed a harassment complaint with ti@Hbn 13 August
2008. It was not acknowledged. She then filed &ntion to appeal
and statement of appeal dated 5 August and 9 Sbpte2008,
respectively, with the RBA.

14
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20. The Organization does not deny that the complainant
sustained harassment. It in fact took action agdimescolleague who
was accused of that conduct. In the Tribunal’'s yiBEARO's failure
to follow WHOQO's guidance to provide appropriate ggdures for the
investigation of harassment complaints denied th@ptainant the
due process to which she was entitled in order uwdatd the
harassment in a timely manner. It was a failurd firalonged her
agony because of the delay in investigating herpdaimt, which the
appropriate procedure could have avoided. It igilare that affected
her appointment status, the terms of her contrattlze Organization’s
duty to provide her with a congenial work enviromneln effect,
she was thereby denied the due process to whiclivabeentitled in
the investigation of her harassment complaint, tigitves rise to
compensatory damages.

21. On the other hand, the RBA did not violate the pthoal
requirement when it did not refer her inaction aetay appeal to a
panel as there were no aspects of harassmentgo tederred on that
appeal. It contained no harassment complaint. Heitiid the RBA
violate the letter and spirit of Staff Rule 123@hen it permitted
Counsel to represent the Administration. The Trdddmds no merit
in the complainant’'s contention that Staff Rule QZ3 which
provides that an appellant may be heard througbpeesentative of
his or her choice, and Rule 12.2.1 of the RBA Rué&®rocedure,
preclude the presence of a representative of thirigtration from
a hearing. It lies within the purview of the RBA fmermit the
Administration to be represented by Counsel whiseeappellant is so
represented as it could assist the RBA. What thA R&hnot do is to
curtail an appellant’s right to be represented dayeone of his or her
choice. The presence of an outsider as Counsé¢héoAdministration
does not violate the confidentiality of the prodegd, for which
Rule 1.3 of the Rules of Procedure of the RBA pilesi

22. However, there were inordinate delays in the proices
in the complainant’s inaction and delay appeahm RBA as well as
in the HBA.

15
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23. The complainant contends that the RBA did not olesés
own rules and proper procedure in breach of Rulef3®e HBA's
Rules of Procedure. Rule 38 states, in part, tiharevthe Board thinks
that an appeal is receivable, it is to proceed dnoalance with
applicable rules that followed. Staff Rule 1230.828uires the RBA
to submit its report to the Regional Director witll0 calendar days
of the date on which it receives an appellant’s statement of case.
The Regional Director is then to inform the appsllaf his or her
decision within 60 days of the date on which theARBreport is
received. The complainant submits that the rulepro€edure intend
the RBA to determine receivability and merits a¢ #ame time and
send one composite report to the Regional Dire&be. insists that by
having two hearings, the RBA wrongly gave the RegioDirector
two periods of 60 days to inform the appellanthaf tiecision.

24. There is no rule of procedure that required the RIBA
bifurcate the hearing, as it did. That action leén unnecessary delay
of some four months in the appeal process, whichexacerbated by
inordinate delay in the HBA proceedings. The conimalat's appeal
was filed with the HBA on 7 September 2009. Hetesteent of appeal
is dated 14 January 2010. The HBA heard the appeél September
2010 and 27 January 2011, but presented an undepedt to the
Director-General in October 2011 when Staff Rul8@3.3 required
the HBA to submit its report within 90 calendar sayf the date on
which it receives an appellant’s full statementa$e. These breaches
of their own Rules of Procedure by the HBA and R®A amounted
to a breach of the due process in the internal @pp®ceedings to
which the complainant was entitled. Ultimately, t@rganization
breached its duty to provide the complainant with efficient internal
means of redress to which she was entitled.

25. In summary, the Organization breached Staff Rug0123,
the complainant’s contract and its duty to prouvige with a congenial
working environment. In effect, the Organizatiomiée the complainant
the due process to which she was entitled in thestigation of her
harassment complaint. The result was a delay whkighosed the
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complainant to continued harassment. The Organizatiso breached
its duty to provide an efficient internal redregsqess as a result of
inordinate delay in the proceedings before the RIAA the HBA. The
complaint is therefore well founded on these greurahd the
complainant is entitled to damages.

26. The complainant claims material damages. The Teabbas
stated that a complainant must provide evidencactfal injury as a
result of an unlawful act in order to succeed ishsa claim. The
complainant has not adduced such evidence. Ac@iydithe Tribunal
does not award material damages. However, the congpit is
entitled to moral damages for the breaches thattibeinal found, for
which the sum of 25,000 United States dollars isarded. The
complainant is also to have the 4,000 dollars cagtsch the RBA
recommended for the proceedings before it. THieimuse the Regional
Director gave no reason for not accepting thatmmenendation, which
appears reasonable and appropriate, and the Du@etweral did not
reverse the Regional Director's decision. The caimgint is also
awarded 2,000 dollars costs for the proceedingzrédiie Tribunal.

DECISION

For the above reasons,

1. The decision contained in the letter of the Dire@eneral dated
21 October 2011, so far as it relates to HBA Apémal 736, is set
aside.

2. The Organization shall pay the complainant comp@saor
moral damage in the amount of 25,000 United Stdéars.

3. The Organization shall pay the complainant 2,00@&din costs.

4. The Organization shall also pay the complainané{B60 dollars in
costs, which the RBA recommended for the procesdiagdpre it.

5. The complaint is otherwise dismissed.
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In witness of this judgment, adopted on 20 Febru2ody4,
Mr Giuseppe Barbagallo, President of the Tribumdt, Michael F.
Moore, Judge, and Sir Hugh A. Rawlins, Judge, biglow, as do |,
DraZzen Petrovi, Registrar.

Delivered in public in Geneva on 28 April 2014.

GIUSEPPEBARBAGALLO
MICHAEL F. MOORE
HUGH A. RAWLINS

DRAZEN PETROVIC
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